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Introduction

SILVIA BAGNI' AND SERENA BALDIN™

This book emerged out of a shared realisation. The editors, Silvia Bagni and
Serena Baldin, found that while a vast legal literature on constitutionalism in
Latin America exists in Europe, no single volume has provided an overview
of the main institutional models of constitutional law in the region. Some
institutions have received extensive consideration within comparative law
(one thinks of the concept of amparo [protection] in constitutional justice
studies, for example, or more recently the Andean notion of sumak kawsay/
buen vivir [good living]). There is also an extensive, if fragmented, literature
on human and constitutional rights. In our view, however, no general syn-
thesis of the region’s legal models in terms of their origin, circulation and
hybridisation previously existed. So, we have decided to present these mod-
els according to the traditional divisions of constitutional law': legal systems

Associate Professor in Comparative Public Law at the University of Bologna.
Associate Professor in Comparative Public Law at the University of Trieste.
' The categories of constitutional law change in legal doctrine from country to country.
A literal translation could present problems of functional correspondence. However, as an
editorial choice was necessary, we have decided to use the English translation of the Italian

categories, referring the reader, where needed, to the methodological premises of each chapter.



and forms of state; territorial organization; forms of government; constitu-
tional justice. Despite the limited nature of the cases selected for each topic,
this volume seeks to address the above gaps.

Because of the scientific rigour of its content and the methodological
approach adopted, we hope this volume will be of interest both to fellow
comparatists and, more in general, to all scholars who devote their studies
to Latin American political and legal issues. On the other hand, we have
adopted a streamlined format and chose to avoid cumbersome footnotes,
including instead a final basic bibliography for each chapter. We hope this
makes the volume a suitable complement to the traditional textbooks used
by university students in courses on Comparative Public and Constitutional
Law, but also on non-legal subjects.

This volume focuses on classic public law issues to gain insight into recent
constitutional innovations. Moreover, it is the result of a basic and precise
methodological choice. In fact, we decided to go beyond the limits of simply
studying foreign law to fully embrace a comparative approach. An obvious
result is that we observe Latin American legal facts — that is, forms and types
of state, presidentialism and constitutional justice — not merely as national
events. Rather, we see them as institutions that need to be contextualised in
a broader way. That is, we need to consider the relationships between two or
more systems in order to identify trends.

It is not by chance that the first chapter by Lucio Pegoraro, entitled
“Comparisons with (and within) Latin America. A Critical Introduction”,
focuses on comparative methodology, highlighting what unites and divides
countries in the region. One question Pegoraro seeks to answer is whether
Latin America as a whole represents a model. He also asks if some of the in-
stitutional choices made there might be exportable elsewhere, for example,
plurinationalism resulting from the integration of indigenous cultures at the
constitutional level.

The contributions in the section entitled “Legal Systems and Forms of
State” are in perfect continuity with the above. In “Latinoamérica: Law,
System and Tradition of a Patria Grande”, Sabrina Lanni traces how the
Latin American legal system took shape, beginning with the Romanisation
of indigenous peoples’ law. In focusing on Latin America, the author as-
serts that we can, indeed, talk about the law of a “Patria Grande” (‘Great
Homeland’). That is, one can understand and interpret the social mul-
tiplicities and different identities the region represents as a homeland.
Above all, there have been interesting innovations in recent decades in the
region, especially at the constitutional level. Silvia Bagni illustrates this in



her chapter on “Forms of State in Latin America”. Applying this analyti-
cal category to the legal systems in the region may entail using traditional
classification schemes based on Eurocentric or North American criteria.
However, by moving away from this approach, Bagni enriches the classi-
fication of forms of state with new models such as the “Caring state”. She
also specifies other categories such as the anti-communist autocracy or the
“Cuban-style” socialist state.

Even in terms of the territorial organization of the state, the region’s pro-
file reflects new developments that call established doctrine into question. It
also urges paying more attention to systematisation and in-depth diachronic
studies which can be useful in revealing the historical roots of decentralisa-
tion as well as current developments. The authors of the two contributions
included in the “Territorial Organization” section take up such challeng-
es. In “Unitary State and Federal State in Latin America: Two Evolving
Categories”, Giorgia Pavani concretely highlights the interactive and some-
times chaotic phenomena shaping the relationships that exist among vari-
ous levels of government. In this context, forms of decentralisation can set
off centrifugal tendencies in unitary states while centripetal dynamics, vice
versa, may occur in federal ones. In “Decentralisation, Pluralism, Indigenous
Communities and Popular Power in Latin America between Unitary States
and Federal States”, Amilcare D’Andrea reflects on innovative forms of or-
ganisation linked to popular power, decentralisation and pluralism in local
and/or indigenous communities’ issues which are presenting legal scholars
with more numerous and frequent contradictions.

The “Forms of Government” section provides readers interested in Latin
American political issues with food for thought that may open up of new
lines of research. In his chapter on “The Other Side of Latin American
Presidentialism: Costa Rica and Uruguay”, Edmondo Mostacci begins by
considering the historical reasons which led to the spread of presidential
forms of government in Latin America. He then focuses on the constitution-
al rules defining the relations between the legislative and executive branches.
A close analysis of constitutional provisions helps clarify the reasons why
Costa Rica and, albeit with some additional vicissitudes, Uruguay, represent
counter examples when compared to other, generally less happy, presiden-
tial experiences in Latin America. In the chapter entitled “The Presidential
Form of Government in Argentina and Chile”, Francesco Duranti first
analyses the established relationships between the President and Parliament
in the two countries. He then highlights the unsuccessful attempts which
have been made to mitigate the excessive dominance of their heads of state.

INTRODUCTION 9



He also considers the management of states of emergency. The latter issue,
while a topical subject given the current pandemic, has long been a common
event in Latin America.

The concluding section looks at “Constitutional Justice”. The first con-
tribution by Serena Baldin and Enrico Buono considers “The Pantocratic
Model of Constitutional Justice in Ecuador and Bolivia”. This chapter
highlights the main similarities and differences between the Constitutional
Courts in each country in terms of their functions and guarantees of judicial
independence. In a broader perspective, this research also brings into focus
the characteristics of the so-called pantocratic model of constitutional jus-
tice in which public authority activity is comprehensively subject to some
type of constitutional control. The last chapter by Anna Ciammariconi
concerns “Constitutional Justice in Argentina and Brazil”. Here, the au-
thor diachronically and synchronically analyses the main features of the two
countries or systems in terms of how their Supreme Courts are configured.
Despite drawing similar inspiration from the American model, and thus
having widespread judicial review, the two countries have developed differ-
ently in relation to this original ideal.

In conclusion, the hope is that this volume will stimulate further re-
search on Latin America, and also on other systems and institutions with-
in this region. This will serve to enrich the scholars’ knowledge of the legal
specificities of the sub-continent, which needs to be understood as more
than just a peripheral appendage of the Western world. As comparative
scholars ourselves, we hope this volume will inspire our students to begin
to cultivate freedom of thought alongside good reasoning and empathy.
This will help them go beyond the pre-set boundaries and limited percep-
tions that are sometimes part of our cultural baggage and the environment
that reinforces it. For this reason, the title of this book recalls a famous ed-
ucational journey. It is the one that led Comandante Che Guevara to dis-
cover the soul of a continent and his own revolutionary one, as he aspired
to achieve that sense of fraternidad that we should each cultivate towards
all our fellow human beings.
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The Methodological Approach






Chapter 1

Comparison with (and within) Latin
America. A Critical Introduction

LUCIO PEGORARO

SUMMARY: 1. Comparisons. — 2. Comparing Latin America. — 3. A colonial-
ist legal historiography versus “de-colonial” theories. — 4. The “unitary” com-
parative categories of Latin America. — 5. Comparisons in Latin America. — 6.
Conclusions: Latin America as a family, a form of state and a model.

1. COMPARISONS

The existence of an element of comparability is a pre-condition to making
comparisons. Given that, a comparison in a juridical context generally aims
to observe similarities and differences between parts of or entire legal sys-
tems. This approach, then, can be applied in terms of law as well as in other
sciences, such as political science.

Macro-comparisons are normally distinguished from micro-compari-
sons. Macro-comparisons aim at grouping homologous laws/ systems into

Full Professor of Comparative Public Law at the University of Bologna.
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classes distinguished by similarities within groups and differences between
them. On the other hand, micro-comparisons have the same aim, but focus
on a particular segment of the systems being compared (for example, a par-
ticular source of law, a constitutional justice institution, a contract governed
by private law, a state body and the like).

When making comparisons, micro-approaches normally evolve out of
macro-comparative studies which have already clarified the most determi-
native elements, which then bind different systems together and allow them
to be grouped into the same class. Macro-studies also consider the elements
that divide systems in terms of their prevailing structural and functional
differences (for example, with respect to ideology, economics, social factors
and the like or perceptions of law and its various components). Macro-
comparisons result in groupings of legal families or “legal systems” (preva-
lent among civil law scholars), forms of state (prevalent among public law
scholars), or “legal traditions” (used by both). A micro-comparison is usually
conditioned by the class to which the compared element belongs or within
which it may make more sense (often) to place it.

Before doing a macro-comparison, one must precisely identify — as far
as possible — the object to be comparatively studied. Another problem con-
cerns the way to approach a study or choice of method. To consider Latin
America as an object of study, it is necessary to consider a) what the term
“Latin America” means and b) how we can expand our knowledge of it. The
first question involves agreeing on the meaning of the term and stipulating it
in a way that it can subsequently be used. The second question concerns how
to approach a topic. An approach can be inductive or deductive, historical
or strictly juridical. It can also centre on constitutional or civil institutions
and the like. Above all, it may be based on a Western view of the law, or, on
the contrary, turn things around and (try to) adopt the analytic perspective
of indigenous peoples (or at least take their perspective into consideration).

2. COMPARING LATIN AMERICA

Many words imply membership and mask ideologies. We should state up-
front that “Latin America” is a word linked to colonisation. As such, it
effectively erases what existed before the colonial conquest from the his-
torical lexicon. Like the term “New World”, it implies the existence of an
older and hitherto unique world, a true and important one, one which
dominates the seas and lands as well as language.

14



However, it is also true that words should be used for what they mean
according to current usage. After more than five centuries of colonisation,
a term like “Latin America”, although worthy of critical consideration, has
been consolidated. It is a term everyone, more or less, similarly understands
(barring the exceptions noted below). Its meaning is accepted despite the
fact that many on the other side of the ocean are aware of alternative native
formulations which have been almost erased over time. It is also true that the
“Westernisation” of the Latin American continent has become consolidat-
ed as well over time. In the wake of the genocide of the region’s indigenous
peoples, colonial law became standardised and aligned with the conquerors’
models. Only in recent decades has there been a palingenesis, or effort to re-
write history, adapting it (at least partly) to dormant indigenous traditions.

Still, there is no single criterion or universally accepted conventional
way of defining the term “Latin America”. Some authors consider it as that
part of the Western Hemisphere that extends to the south of the United
States, where the ofhicial languages are Spanish, French and Portuguese.
Others consider Latin America a cultural and geographic region comprised
of eighteen Spanish-speaking countries plus Brazil, or generally that part of
the Americas colonised by Spain and Portugal. Many authors see the term
“Latin America” as having the same meaning as the term “Iberoamerica”.
The prefix in the latter refers, of course, to the Iberian Peninsula, an area
which includes Spain and Portugal (as well as Andorra and Gibraltar, a
part of the UK where English is the official language) (see Lanni in this vol-
ume, chapter 2, § 5).

It is useful to ask whether the term “Latin America” is used the same
way in a legal context as it is in Geography or whether other sciences of-
fer distinct alternative contributions or options to this end. The extent to
which geographic and juridical-cultural delimitations of the region vary are
quite evident in some instances. For example, Latin America is sometimes
identified as comprised of Central America (except Belize) and part of the
Caribbean and South America (except Suriname). This definition overlooks
the fact that Mexico geographically belongs to North America, along with
Canada and the United States, and that the Caribbean is not only “Latin”.
In fact, the adjective “Latin” is borrowed from the cultural constructs of dis-
ciplines other than strictly Geography (Baldin 2019).

However, the rather large, semantic, sometimes very imprecise container
we call “Latin America” at least allows us to differentiate the region from
that part of America colonised by the British and the Dutch. However, there
are some internal faults. The first and immediately evident one concerns the
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distinction between Hispanic America and Lusophone America (Brazil). As
just mentioned, the former French colonies are, moreover, commonly not
integrated as well.

Some research emphasises the peculiarities of Central America and/or the
Caribbean compared to the remaining countries in the “container”. However,
Lusophone America, part of Central America and the Caribbean presumably
still share some common factors with the rest of Latin America. Alternatively,
other features seem to suggest sub-partitions do exist. In the case of the
Caribbean, in particular, some elements common only to the islands may pre-
vail over other compelling factors, e.g., distinct periods of colonisation and the
affirmation of different legal cultures in the countries conquered by England,
France, Holland and Spain, respectively.

The terminology we have mentioned so far is that of Western legal (and
other) historiography. To this end, definitional problems arise if one takes
an “internal” perspective, as is pointed out by those who make indigenous
claims and reject colonial connotations and the cancellation of the region’s
pre-Columbian cultural heritage. These perspectives are summed up in the
Kuna expression Abya Yala, which means “land in bloom”, “land in its full
maturity” or “the mature land” as opposed to the term “New World” and
“America” as used after the Spanish conquest. The Kuna notion of 4bya Yala
may mainly refer to their ancestral lands, located in present-day Panama and
Colombia. However, some think that it also alludes to the entire southern
area of the known continent. Clearly, use of the term Abya Yala has ideo-
logical connotations and implications which presuppose support for indige-
nous peoples’ rights (Lépez Hernandez 2004).

3. A COLONIALIST LEGAL HISTORIOGRAPHY VERSUS “DE-COLONIAL”
THEORIES

Given the region’s history of conquest and assimilation, the legal literature has
yet to specifically elaborate or clarify a Latin American family, form of state or
tradition linked to the laws developed in the region. None of the main pro-
posed classifications of legal families, an area of study that falls under the much
vaster topic of civil law, see Latin American as comprisinga “family”. Civil law
scholars have sometimes noted the peculiar elements and original adaptations
of the European codified model in the region and have undertaken extensive
general classifications to this end (e.g., Losano 2000). Like Lanni (in this vol-
ume), some even come to think of Latin America as a “legal system”. Other
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classifications (Mattei 1997) have found that it is precisely the Latin American
subcontinent which provides important explanatory elements regarding the
family concept in political law (which combines law and politics).

In turn, constitutional doctrine considers only European history when
writing about “constitutional cycles” rather than addressing the colonies
as receptors (which existed in Latin America and much elsewhere in the
world). A state form that specifically characterises, or has characterised,
Latin America is hardly ever mentioned, not even in the context of specific
time periods or partial geographic areas (barring the exception we will con-
sider shortly below). Despite claims to the contrary, there has been an overall
refusal to consider Latin American pluralism and the mestizaje (hybrid) na-
ture of its traditions, which distinguish it from other geographic-cultural-ju-
ridical areas. Instead, there has been a preference for measuring its systems or
orders in relation to Western values.

Above all, neo-constitutionalism has inflicted a coup de grace on any
claims of identity and developing non-imperialistic historiographies of Latin
America. This tendency imposes itself on most doctrine in Latin America. In
turn, this has tended to block any element of originality for the sake of tak-
ing an uncritical, anti-historical view of rights and dignity, which are seen as
being (unique) globally unifying elements. However, this official view has
also been vigorously opposed, especially since the very end of the last cen-
tury. A “de-colonial” interpretation of Latin America has been nurtured by
claims of identity and the recovery of juridical and cultural traditions pre-
viously dormant for centuries. These traditions have been reawakened in
recent decades at the social and political level and have translated into the
development of “nuevo constitucionalismo” (new constitutionalism).

As written up by Garay Montafiez (2020), for example, this perspec-
tive derives from taking a critical view of the power imposed by Western
epistemology. It further notes the exclusion of indigenous peoples’ philos-
ophies and the views of the region’s contemporary multi-ethnic popula-
tions, shaped by conquest and colonisation processes. From this perspec-
tive, one has to either abandon or, alternatively, integrate a constitutional
theory based on categories such as sovereignty, constituent power, state,
the individual, equality, freedom, democracy and constitutions. However,
these concepts also all derive from European experiences marked by “an
anthropocentrism based on an exclusionary protagonist: the European
man or male, who is Christian, adult, white, heterosexual, educated and
property-owing”. His “humanity” is based on dominating and undervalu-
ing others as well as expelling them from the social contract. This protag-

CHAPTER 1 - COMPARISON WITH (AND WITHIN) LATIN AMERICA 17



onist, as Garay Montafiez further states, becomes consolidated in the co-
lonial context with the elaboration of a constitutional theory based on the
colonial settler. The settler, in turn, perceives himself as a superior human
being and the owner of political, economic and epistemic power. He is the
author and subject of this kind of constitutional theory.

“De-colonial” thought has generated critical debate aimed at (re)founding
a type of constitutionalism which is properly Latin American and, above all,
may integrate indigenous values. At the same time, it does not deny Western
contributions which have proved capable of humanising modern society.

On this basis, both Latin American and European doctrines have be-
come reflections and revisions of classic Eurocentric schemes. Interest has
centred on seeing systems in dialogue with each other and which introduce,
or at least try to introduce, a synthesis between Western and indigenous
law by constitutional, legislative and/or jurisprudential means. The meth-
odological obstacles posed by a rigorous legal method based on European
law have been thus overcome. Even among comparative constitutional
scholars, there is increased interest in how this synthesis of Western and
indigenous law is shaping some specific systems which then turn it into
new constitutions, constitutional revisions, legislation and jurisprudence.
The comparative potential of interculturalism in overcoming multicul-
turalism is noteworthy. Indeed, new state forms are being identified as
emerging from such experiences (for example, the Caring state discussed
by Bagni in chapter 3 of this volume).

4. THE “UNITARY” COMPARATIVE CATEGORIES OF LATIN AMERICA

Studying Latin America asa unitary object within legal-comparative research
implies that something compelling and important binds the region’s differ-
ent systems together — above and beyond its common geographic setting.
These are what Constantinesco (1996) would call determining elements.
Geography does contribute to having shared institutions, sources, rights
and the like. These elements are all relevant when identifying the nature of
legal systems and circulate more easily among geographically connected re-
gions. However, this is not always a given. Should one study Israel along with
Syria, Jordan or Iraq solely because they are in the same geographic region?
Or should one consider Australia and New Zealand in legal studies focus-
ing on the East because they are not part of the European continent and
far from United States? Furthermore, research on America south of the US
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traditionally leaves out Belize and Suriname since their respective political
links to the UK and Holland have prevailed over their geographic location.

If you want to look for unifying or exclusive elements (presuming they
exist at all), and estimate the important ones for distinguishing systems, it
may be better to rely on traditions, culture(s), legal mentality, history, ideas
about power and its legitimation and the like, as well as the way these factors
translate into positive law institutions. Identifying such elements may serve
two purposes. It can be used to a) deny a unitary class exists, or instead b)
make micro-comparisons on differences within a unitary class.

The traditional narrative on Latin American law, barring the “de-colo-
nial” contributions mentioned above, presents us with a varied picture. At
the same time, it is also marked by some constants.

In terms of private law, codification has evolved from a single strain, with
common characteristics emerging throughout the region. However, these
common sources have been critically received and not simply duplicated in
the region, often resulting in differences from state to state (especially be-
tween Brazil and Haiti and other countries). The region’s peculiarities in
terms of public law and constitutional doctrine have been marked by both
the legacies of the constitution of Cidiz and Bolivarianism, with their par-
ticular ideas about political representation, and the widespread adoption of
presidential forms of government. More recently, there have also been more
or less marked movements towards parliamentarism. The same can be seen in
the system of constitutional guarantees, with special reference to the ideas of
amparo, mandado de seguranga (writ of mandamaus), popular action and oth-
er similar institutions. More in general, and from an historical point of view,
the same approach concerns caudillismo (the excessive personalisation of
leadership), the personalisation of politics, populism and the role of parties.

Factors common to public and private law include considering how
sources are perceived and their relationship to political categories. Such fac-
tors may suggest placing Latin America within a macro-system framework
in transition from “the rule of political law” to “the rule of professional law”.
Concurrently, other common factors to be accounted for include: the role
of judges and the justice system, especially in terms of constitutional justice;
marginalisation; the more recent partial recognition of customary and indig-
enous law (the return of the “rule of traditional law”); doctrine and its re-
lationship with dynamic formants; and the harmonisation of law, with par-
ticular reference to the role of the Inter-American Court of Human Rights.

Beyond the law in a strict sense, Latin America presents an economic — as

well as political — system that has been largely levelled by the Washington
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consensus (apart from the case of Cuba) while there has been some limited
emancipation in recent decades (e.g., the case of Venezuela). Still, all this
does not tell us anything about Latin America as a family or form of state of
itself or as distinct from a more comprehensive category. Depending upon
the perspective, Latin America, like many other orders and systems, can be
seen as belonging to the Western tradition and the families of civil or po-
litical law. As a form of state, no one currently doubts that Latin American
countries belong to the category of liberal democracies (this was not so in
the past when emergency powers were constantly and almost ubiquitously
used on the continent).

Bernd Marquardt (2016) denies that Latin American is unique with
regard to some of the elements mentioned above. For example, caudillis-
mo may be found in Europe and other regions as well as in Latin America.
Above all, he rejects the idea that Latin America represents something “less”
than Europe or a mere (and bad) receiver of institutions forged on the old
continent. He discounts this as a view stemming from the influence and
preconceptions of European and North American doctrine. Moreover, he
notes one can identify some characteristics in Latin America that might
serve to further underline the “crypto-typical” elements commonly found
there. With regard to the doctrinal formant, he particularly remarks that “in
terms of social psychology, there is relatively low self-esteem, which could be
called victimbhood...”.

Indeed, legal doctrine in the region shows a strong propensity to bor-
row from Europe and the United States, often uncritically imitating their
schemes. This has meant renouncing any emphasis on the continent’s im-
portant, original, historical peculiarities forged over time (for example, in
terms of representation theories, social rights, the concept of amparo and
the like). Given the region’s immense culture, it is entirely capable of high-
lighting such aspects (and should continue to do so given the propositions of
nuevo constitucionalismo). Doing this would have repercussions on the juris-
prudential formant (and in part on the legislative one). These have rested on
ideas and solutions imported from European courts (and from European and
US doctrine), without bothering too much about the different contexts of
insertion. The colonial soul has thus continued to survive over the centuries.

Certainly, however, “low self-esteem” cannot be a sufficient criterion to
designate a class while, as a juridical-cultural category, Latin America is wor-
thy of separate analysis. One factor to be possibly considered is the region’s
mestizaje nature, or the pluralism of its cultures, peoples, languages, different
and distinct colonial influences, developments and even ethnicities. Bolivia
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has put plurinationality at the centre of its constitution and it is precise-
ly this idea which could represent the true Grundnorm (basic law) for the
whole of Latin America. It might take the place of the notions of individual
freedom, human rights and human dignity, which are capable of represent-
ing only a Western, European, colonial or post-colonial component.

Itis true that other regions of the world, such as India or Southern Africa,
also express similar Grundnormen. However, what makes Latin America dif-
ferent (apart from many other things) is its centuries-old mixture of distinct
clements (which have continued up to the present despite the overwhelm-
ing predominance of Western-related culture). The region has had a history
marked by expressing its own political and cultural strains and, fundamen-
tally and above all, a “physical” mixture of diverse elements not found in the
aforementioned parts of the world.

On a more strictly juridical level, and despite the exceptions routinely
noted in the social sciences, Latin American law has its own characteristics.
Of course, the Western archetype remains strongly at its base in terms of
codified law, servile imitations of US public law and an adherence to the law
of rights and globalisation. Yet, the region’s diverse soul and sensitivity to
pluralism has also managed to introduce adaptive and novel elements. These
may not always occur simultaneously, but they do entail common structures
and functions. In short, Latin America can be safely analysed as an entire
class, or at least as a sub-class, of a legal family and, perhaps much more cau-
tiously, a form of state.

5. COMPARISONS WITHIN LATIN AMERICA

In the context of a “fertium comparationis” represented by a juridical-cul-
tural area, useful comparison can be made only if a researcher already has
a primordial knowledge of the system as a whole. They must also be aware
of the differences and particularities which exist and characterise each or-
der or institution in order to be able to choose what to diachronically and
synchronically compare. As Alessandro Somma (2019) writes, “You finally
end up almost naturally finding points of divergence, rather than reasons for
convergence, when you combine studying a legal system with evaluating its
place in time and space”.

Each system in Latin America presents its own peculiarities, whether it
is in terms of decentralisation, forms of government, constitutional justice,
sources of law, state organisation, constitutional revision, transitional justice
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or constitutional guarantees (especially individual constitutional complaint,
a pillar of Latin American constitutionalism). This is the case despite the
widespread imitation of European and US legal models which are perhaps
only partly adaptable to the Latin American situation.

For example, in the area of federalism, the US system has been imitated
in terms of the division of competencies, ways of resolving conflicts between
centre and the periphery, the supremacy clause and even federal district au-
tonomy (on which Mexico back-tracked a few years ago). However, regional
factors, rather than normative differences relative to the ideal model, have
prevented achieving results equal to the US. These regional factors include
a series of pre- or meta-legal features linked to institutional culture, eco-
nomic inequalities, forms for organising power which significantly deviate
from the US model and the unifying role of political parties, which up un-
til now have shown little turnover. However, this does not preclude study-
ing the differences between Mexico, Argentina and Brazil, not to mention
Venezuela, which has gradually abandoned a federal state type, retaining it
in name only. There are also differences which are felt, for example, in terms
of periphery dynamics, the role of municipalities (which is emphasised in
Brazil), the presence or absence of indigenous communities and territories
and so-called fiscal federalism and the like (see Pavani and D’Andrea in this
volume, chapters 4 and 5).

Forms of government in the region are generally classified as presidential,
with the sole exception of countries not affected by Iberian colonisation. But,
even in this case, the imported US model has been correctively adjusted over a
long initial phase in order to bolster executive power. More recently, elements
of “parliamentarisation” have been introduced. In this context, the study of
forms of government makes it possible to highlight the differences between
various legal systems and outline some resulting sub-classifications. There
have been sporadic departures from a presidential model (e.g., Uruguay has
had a directorial model during some historical periods). In some instances, the
“Government”, as an institutional body, has been established as distinctly in-
dependent from the President. No-confidence issues linked to individual min-
isters or leaders and the strengthening of parliamentary versus presidentially
controlled institutions have also arisen (e.g., as evident in the establishing of
double mandates, legislation by decree or the use of emergency measures and
the like as discussed by Mostacci and Duranti in this volume, chapters 6 and 7).

Another element regarding the distinct development of the region’s pecu-
liar model concerns constitutional justice. Here, similarities and differences
can once again be appreciated both statically and dynamically. Their origins, in
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terms of constitutional justice, are marked mainly by the widespread import-
ing of systems from the US within which judges can prevent unconstitutional
laws. More recently, and following a worldwide trend, there has been a move
towards concentrating constitutional justice, even though profound differenc-
es between legal orders still exist (see Baldin and Buono, and Ciammariconi in
this volume, chapters 8 and 9). There are further examples which might also be
added in terms of the institutions noted above.

6. CONCLUSIONS: LATIN AMERICA AS A FAMILY, A FORM OF STATE
AND A MODEL

We have said so far that Latin America, although endowed with its own
characteristics compared to other legal systems, is generally not consid-
ered a legal family in its own right. Only recently has the hypothesis been
put forward that the region as a whole has reflected a “form of anti-com-
munist state” during the post-WWII period. Since the new millennium,
some Latin American countries have also reflected the form of a “Caring
state” (in common with other regions of the world) (see, for example,
Bagni in this volume, chapter 3, especially § 4 and 6). Is it therefore pos-
sible to think about a shared notion of the “Latin American model”?
The term “model”, as commonly used, evokes the idea of classifying and
synthesising complexity using logical categories. In other words, it is a
term that is ostensibly and closely linked to methodological research
problems, including those which exist within comparative legal research.
The use of the term “model” is to be understood in the sense of it be-
ing a synthetic representation of political-constitutional realities and
phenomena. Additionally, a model is seen as a kind of “exemplary form”
worthy of imitation.

Tusseau (2009) writes that, “[t]he use of models based on a constitution-
al justice example allows, on one hand, establishing coherence within each
national legal system of constitutional justice. On the other, it also allows or-
dering different comparative elements in a rational way in order to facilitate
the use of data. Rather than having to consider a set of concrete character-
istics for each system (e.g., Spanish, Italian or Czech constitutional justice,
etc.), it makes it possible to focus rather on the ideas implied by the models
(e.g., the European model of constitutional justice). From this perspective,
building models involves using simplifications for educational purposes that
are linked to the various characteristics of the examined subjects. In doing
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this, care should be taken not to underplay or exaggerate these character-
istics, which would make the models unable to account for real configura-
tions of positive law.”

Tusseau continues on stating that, “T'wo major ways of conceiving models
exist. In the first, models are induced based upon the empirical data they em-
ulate. Alternatively, the second approach asserts that empirical data should
not be considered on themselves, but in so far as they let us build preliminary
models that bring order to the undifferentiated flow of phenomena. The
closeness of a model’s constituent elements has nothing automatic or natural
about it. Rather, it is all elaborated by the author. Given the same finite set of
legal institutions, there is an infinite number of ways to describe them in an
equally exact way. This may result in models that vary greatly in their power
or are even antagonistic.” There are then, positive models — those that are
normally referred to because they are considered worthy of importing — but
also negative models, such as those offered by the Third Reich in Germany.

“Negative” factors, as identified by Marquardt (2016), seem to prevail
overall in Latin America alongside others of a particularly cultural nature,
and together these may hinder any affirmation of a global model. However,
this does not preclude noting the important contributions the region has
made to specific sectors of civil and constitutional law and the partial lead-
ership it has offered with respect to different institutions. We only need to
think of social rights, which were constitutionalised for the first time in the
Mexican constitution of 1917. There are also the concepts of amparo, habeas
data and, at the doctrinal level, the development of the science of Derecho
Procesal Constitucional (Constitutional Procedural Law). The latter has
been encouraged by the research of the great master, Héctor Fix-Zamudio
(1993,2002) in Mexico, and more recently by his disciples and many other
scholars on the continent. Today, it is above all necessary to remember the
constitutionalism of buen vivir. This notion has outlined important paths
for harmonising Western values with those of other cultures that are being
taken into consideration on the old continent (and North America) today,
pushed by hunger and war.

Latin America has been considered for centuries as an example of eco-
nomic and cultural homogenisation driven by the United States and
Europe. Indeed, the region has been studied as such by constitutionalists
and philosophers, believing their living room was the whole world. At the
same time, Latin America has, on one hand, long been experimenting with
original solutions while rediscovering and protecting its ancient roots. On
the other, it has produced legal structures sometimes inconsistently aligned
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with classic liberal-democratic models linked to conformist doctrines and
inattentive to diversity. Because of this, Latin America may represent a mod-
el that encourages comparative legal scholars to pay close attention to their
underlying theoretical assumptions. At the same time, the region also offers
useful elements for considering the exportability of its constitutionalism to
Western Europe and the North.
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Chapter 2

Latinoamérica: Law, System and Tradition
of a Patria Grande

SABRINA LANNT

SuMMARY: 1. The Conquest and evangelising of the New World. — 2. Common
legal foundations. — 3. The ay//us as a means of safeguarding indigenous tradi-
tion. — 4. Latin American law within the framework of contemporary legal sys-
tems. — 5. Latin America and the dream of a Patria Grande.

1. THE CONQUEST AND EVANGELIZATION OF THE NEW WORLD

The ideological premise of evangelization of the New World was put in place
through Inter Caetera papal bull of 1493. From the very beginning, a com-
pletely different legal situation from the mercantile imperialism of the 19
Century was promoted. In fact, the New World and Iberian territories were
conceptually placed on the same level, giving rise to a single Kingdom rather
than many colonies (Levene 1951; Barrientos Grandon 2004).

The idea of a single Kingdom finds its basis in the history of law. By the
end of the 15" century, Roman law as ars boni et equi (i.e. the art of know-
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ing what is good and just’ according to the famous and well-known definition
of Celsus) had shaped the law of the Iberian territories. It was possible also
thanks to the activity of rereading and refining the sources of Roman law made
by medieval scholars and, last but not least, by those of the ‘second scholastic’
(like Domingo de Soto, Francisco de Vitoria and Francisco Sudrez). Thus, ac-
cording to the legal tradition in force in the Iberian area and transplanted in
the New World territories, the development of the law in the dual sense of
‘ius civile' - ‘ius gentium’ (in view of the distinction between ‘positive law’ and
‘customary law thought to be held in common by all nations’) was connatural
to the political and ideological ideas of the Crown of Castile (Schipani 1999).

There is another factor that seems worthy of specific mention.
Iberian law has been historically open to comparison with other people
and to legal pluralism. It should not be forgotten that Iberian law has
long been interwoven with legal system and religion of Muslims, Jews
and Christians. It is how to say that legal pluralism was one of the endog-
enous consequences of the stratification of peoples and civilizations of
the Iberian area. The legal system of the New World has benefited from
this situation, at least from a formal point of view (Losano 2000).

The legal-historical bibliography lacks specific attention to the compar-
ison between the legal experiences of the Old World and the New World.
The reasons for this gap are both ethnological and anthropological. It is dif-
ficult to imagine a full legal pluralism where the natives of the New World
were mostly considered “servi matura” (slaves by nature) or “simpliciter”
(simple-minded) and “zardi et hebetes” (slow and dumb). The crucial point
of the question should not be seen in the alleged inferiority, hidden in the
word “indio”. In the history of Latin-American law the mentioned word
does not designate a dogmatic category based on inferiority (Lanni 2011).

To better understand the development of the Latin American legal sys-
tem, it is helpful to consider that the Conquest of the New World took place
through a bipolar model. Firstly, it led to the distinction between the legal
order of Spanish people and the legal order of the natives, each with its own
set of rules and authorities. Secondly, it determined a hierarchy that, under
the aegis of the sacred religion (‘sagrada religion’), placed the former above
thelatter, i.e. the Iberian Roman law above the law of the indigenous peoples.

The indigenous peoples of pre-Columbian America had their own legal
traditions, which were surpassed by the Castilian and Portuguese conquerors.
The latter had to invent special legislation to regulate the legal relations in-
side and outside the New World territories. The complex of “ordinances” on
“new discoveries and populations”, as issued several times and collected by the
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Recopilacion de las leyes de Indias (1580), goes beyond the simple objective of
administering justice. More correctly, I believe it should be framed within the
framework of the legitimacy of the justice done by the Iberian conquerors.

In this regard, one must keep in mind the historical and cultural context of
the time, which was oriented by a deep religiosity and a universalistic legal vision.
For these reasons, the legitimacy of possession and its regulation was founded
not only on the success of the sword but also on that of the values. The other-
ness of one’s rights and even before one’s religion and society were the premise
for cultural homologation (the so-called whitewashing of the New World). The
analysis of historical sources of law confirms this. For example, we learn from the
Inter Caetera papal bull that “the Spanish kings could occupy new lands provid-
ed that another Christian king did not already own them before the day of the
birth of our Lord Jesus Christ recently passed, in which begins the present year
1493 Tt is like saying: the “Conquest” was legitimized against the indigenous
peoples of the New World, in the same way that the “Reconquista” was previ-
ously legitimized against Muslims (Cassi 2014).

2. COMMON LEGAL FOUNDATIONS

To fully understand the formation and character of the Latin American le-
gal system, it is first necessary to reflect on the law applied to the New World
territories after the Conquest.

Civil law in the New World was formed, on the one hand, on the revis-
iting of Castilian and Portuguese law, on the other hand, on a direct rela-
tionship with the Roman sources of law. The law of the territories of the
Congquest can be said to originate from the “Siete Partidas”, which are the
Roman law rewritten and revised from 1256 onwards. It was joined by the
“Nueva Recopilacion de las Leyes de Castilla” of 1567, as another legal system
that slowly became stronger (Schipani 1999).

Not least, the law of the territories of the Conquest also originates from
the law conceived explicitly for that geographical area through the afore-
mentioned Recopilacién de las leyes de Indias. This legal source is very prom-
inent because from it officially emerges the problem of the legal nature and
legitimacy of the acquisition of the New World territories by the Crown
of Castile and Aragon, as well as the problem of the legal nature of the
“indios” (Lanni 2011).

With specific regard to the legal experiences of Lusitanian origin, in
Brazil there were the collections of Portuguese royal acts were: firstly, the
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Ordenagies Alfonsinas (1446); then, the Ordenacies Manuelinas (1513) that,
while preserving the structure of the previous legal work, established that
in the event of a dispute communis opinio should be followed; finally, the
Ordenagies Filipinas (1603 supplemented, at least until the Pombaline re-
form and the consequent reform of the Lei da Boa Razaio, by the opinions of
Accursius and Baldo).

To fully understand the importance of historical sources of law, it is
important to remember that in Brazil, the Portuguese legal system re-
mained in force with the Declaration of Independence (1823); in fact, it
was only replaced by the entry into force of the Cédigo Bevildqua (1916).
Moreover, the reworking of the legal system previously proposed by Augusto
Teixeira de Freitas, through its Consolidagio das Leis Civis (1858), had
aroused a certain optimism.

In 1810 the struggles for Independence began. From 1820 to 1830, the
dissolution of Iberian control in the New World took force: this was a
fundamental decade, in which the political and social geography of pres-
ent-day Latin America took root. The crumbling of Iberian power and
the autonomy of the new Latin-American Countries determined the
statehood of the law.

The history of modern private law codifications has not preserved any
trace of the different private-law rules that the native of the New World
considered necessary. The constitutions and civil codes of the post-indepen-
dence republican period represent the historical turning point in the mo-
nopoly of the legal-systematic model of Justinian matrix.

It was a peculiar situation: the universalistic imprint of roman law
prevailed over the rights of those who embodied cultures different from
those of the fathers of Latin-American Independence and their successors.
According to their desire for political independence and legal unification,
Simén Bolivar, Antonio José de Sucre, José San Martin unwittingly homog-
enized the different cultures in the area, eliminating all forms of cultural —
and thus also — legal pluralism.

It is obvious that the recognition of the rights of indigenous people would
have relativized the legal system of the new Republics, which instead wanted
to be, through the promulgation of civil codes and constitutions, an expres-
sion of the law of ‘all’, that is to say the law of old and new inhabitants. It is
evident that custom suffered a decrease directly proportional to the progress
of the written law. This set of rules and traditions, which for about three
centuries supported the idea of law in balance according to its dual meaning
(ius civile - ius gentium), was deconstructed by the law of the new republics.
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At the time of the civil codes drafting, the tradition that offered ample
space to indigenous law and its rules was not taken into account in any of the
Latin American countries. Indigenous law was mostly relegated to the idea of
a ‘special right’; in other words, post-independence law was thought of as a
right for all people, without distinction. The universalistic idea of law was also
spread through the prestige of Roman law.

The Chilean codifier’s statement on the consideration of Roman law as
the common basis of Latin American law is famous: Andrés Bello believed
that all those who looked up Roman law as foreign legislation were them-
selves foreigners “in our America”. The acceptance of this approach in the
Argentine Civil Code (1869) is even more significant, whose 7otas opened
with an explicit reference: “/a ley romana dice....” (the Roman law affirms). It
is a dixit that supports and provides foundation to a legal codification that
only partially is considered ‘new’ (Schipani 1999).

Comparative lawyers are not surprised by the consideration of an Italian
scholar who found acceptance in Brazil during the fascism period, thanks to
some friends (e.g. amici operosi as in Losano 2013): Tullio Ascarelli, having
fully experienced, during his ten-year stay, the Brazilian culture and univer-
sity life, understood, with significant intellectual sensitivity, that the most
typical feature of Brazilian private law was the uninterrupted validity, until
the codification of 1916, of the old Roman law, supplemented at the legisla-
tive level by the Ordenagoes Filipinas of 1613.

3. THE AYLLUS AS A MEANS OF SAFEGUARDING THE INDIGENOUS
TRADITION

As far as law after the Conquest is concerned, some elements of identity re-
mained alive. The concept of Tierra Nueva has been one of the most invoked to
justify in the New World territories the adoption of solutions different from the
Castilian ones (Urquijo 1976). Legal doctrine underlines the presence of a spe-
cific “derecho indiano” because it refers specifically to the West Indies. However,
it is difficult to place the latter as a unitary or stand-alone interlocutor: it was
characterized in turn by a plurality of differentiations, for example concerning
peninsular Indian law (expressed in the traditional forms of Castilian law: laws,
pragmatics, provisiones, reales cedulas), or Creole Indian law (described in the
provisions of the local authorities or, not infrequently, through the predomi-
nance of customs and unwritten sources). In other words, the law that followed
the Conquest was composed of a myriad of sources of law.
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The role of these sources and, more generally, the role of Indian law in the
shaping of the Latin American legal system has only been fully recovered in
the legal literature in the recent decades. The turning point of the indigenous
component, in the encounter-clash between the two great models of civili-
zation, represents a crucial part of the legal-anthropological literature. The
latter has been accompanied by studies appropriately placed in the history of
law, in order to rethink the reference to passivity with which the indigenous
component of the New World has been historically characterized.

Indeed, although the laws of the Crown aimed at building a unified terri-
tory by the force of Christianity and by the rationality of the Old World, the
indigenous peoples of the New World not infrequently asked and obtained,
through pleitos addressed to the Spanish courts, the authorization to create
poblaciones among them. The situation was different only for those indige-
nous communities that were located” in the border areas of the Viceroyalties
of the time, due to a thinly veiled purpose of control and political-economic
advantage for the Conquerors (Nuzzo 2014).

The core structure of these agglomerations of localized indigenous people
(and more often re-located by the European invaders to ensure support to the
evangelization) was the ay//u. The ayllu has characterized the Andean society
since pre-Columbian times. It is a social and political structure that follows a
precise pattern: the set of ayllus gave rise to markas, which formed large suyus,
the sum of which gave rise to the Tawantisuyu, the largest empire existing at
the time of the New World’s discovery.

Ayllu is a %echua term, that also finds correspondence in other indige-
nous languages (such as Jatha for the Aymaras). It indicates the family and
social basis of the indigenous cultures of the Andean area. The notion of ay/-
[u is still in use. From a macro-comparative point of view, it avoids reducing
the complexity of the human-collectivity-environment relationship to the
conceptual opposition between ‘individual property” and ‘collective prop-
erty’, which is spread in Western legal thought. The presence of the term
ayllu as signifier is uninterrupted, but its meaning has been affected by the
historical stratifications concerning it. Indeed, the policy of the so-called ‘re-
duciones’ manifested interest in the ay//us. Still, it produced alteration to the
original idea, leading to a hybrid figure that ranks between the ‘2y//u’ and the
‘comunidad (Miguez Nunez 2003).

The recognition of the ayllus allowed the Spaniards to acknowledge
the social reality pre-existing the Conquest and, then, to provide the
same experience with the status of a subject of law, at least to legitimize
the use and possession of land, as well as the adverse possession. On the
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one hand, the ay/lu is the cornerstone of the resistance to the complete
Romanization of the indigenous rules from the social and legal point of
view. On the other hand, the ay//u represents the route to the westerni-
zation of indigenous property and the rights associated with it.

Through the ay/lus the indigenous peoples have been able to maintain part of
their customs and traditions in relation to the use of the land, especially regard-
ing: the community of goods; the prevalence of Pacha Mama’s rights over those
of individuals; the common use of water; the rule of markets; the court proceed-
ings; the service of guide and transport in the Caminos (the so-called Tamemes);
and, toalesser extent, the criminal regime and the law of marriage and succession.

In short, through the ay/lus, indigenous peoples have been able to pass
on part of their customs and traditions in relation to the land, that is, the
Gordian knot of that right which in the 20" century was placed at the centre
of the new Latin American constitutionalism.

4. LATIN AMERICAN LAW WITHIN THE FRAMEWORK OF CONTEMPORARY
LEGAL SYSTEMS

In the last decades of the 20™ century, meaningful attention has been paid to
Latin-American law by scholars who looked at legal traditions from a compara-
tive perspective.

In the field of the systemology studies, the uncertainties put forward by
René David more than half a century ago — as to whether or not there are
specific characteristics of Latin American law that can be opposed to those
of European law — can now be considered to have multiple answers.

Concerning the characteristic elements of the civil law system, within
which Latin American law is often considered to be absorbed, specific pe-
culiarities have gradually emerged thanks to the intense research of compar-
ative law scholars. For example, attention has been paid to: the civil codes’
identities of Latin America, having in mind the model-code par excellence,
represented by the Code Napoléon (Schipani 1999; Carbone 2020); the
common Ibero-American roots, the similar historical evolutions and the un-
deniable homogeneity of the contents, linked to the fact that the languages
in use in the sub-continent are essentially two (Castdn Vazquez 1969); the
common legal tradition of the Latin-American Countries that has forged an
interesting specificity (Gambaro and Sacco 1996).

From the historical-diachronic point of view, the topic of legal tradition
can be considered as the crucial element through which Latin American law
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has oriented the research on contemporary legal systems. The crucial role
played by certain factors in the identification of Latin American law system
has been emphasized, namely: the systematic unity of civil codes, the refer-
ence to the general principles of law, the supremacy of the person in civil
law, the role of the single formants of law and, even before, the role of law-
yers in the development of the legal system (Schipani 1996; Esborraz 2006
¢ 2007). The researches of those scholars who have developed the topic of
Latin American law for the first time in Italian textbooks should be placed
in the mentioned perspective; they have emphasized the strong historical
and ideological value (Losano 2000), or even some of the emerging identities
of Latin American countries, such as the democratization of the economic
circuit and the setting up of an alternative modernity (Somma 2014), and
not least the chthonic component as the bearer of new claims, such as the
right of commons and the right to protect the Pacha Mama (Lanni 2011).

A fundamental contribution has come from the comparative public law
research, in which an important Italian school of thought gained strength.
Thanks to this: Latin American models of justice have been reclassified based
on new taxonomic elements (such as, for example, the protected good, the
ways of the access to justice, the type of control exercised); the numerous
points of reference set out in the constitution for the (substantive and pro-
cedural) protection of the individual have been examined in depth; the new
ideas of democracy and participation in the management of peoples inter-
ests have been emphasized (as it emerges from the constitutions themselves);
the ability to combine new and old models of constitutions has been high-
lighted (Pegoraro 2015). Some of these points have also been illustrated by
scholars who have contributed to this volume.

Private law also emphasises interesting perspective. Latin American civil
codes, and the legal dialogue they promoted in that area of the continent,
underline to the comparative scholars the presence of a ‘private law’ that
goes beyond the logic of ‘national law’. The analysis of the Latin American
civil codes suggests a range of elements for the supranational harmonization
and unification of Private law, especially as regards the protection of the in-
dividual and the family, as well as contracts law and torts law. It is interesting
to underline how the peculiarity and unity of the Latin American system can
be found not only in the peculiarity and unity of the systematic approach
received by Private law through civil codes and special laws. but also, and
above all, in the legal system as a whole.

Useful in this regard is Sacco’s theory on legal formants, i.e. the basis on
which the legal order of a society develops. While it is true that doctrine,
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jurisprudence and the legislator contribute to the adaptation of the legal sys-
tem to the different demands of justice, it is equally true that this triad has
a different value in the Latin American legal system. The reason is twofold:
both because the single elements that make up the aforementioned triad do
not enjoy the same operative impact, and because the framework of refer-
ence is shaped by operating rules that derive from the Roman jurisprudentia
and from the indigenous costumbre (which in turn generate other legal for-
mants). For this reason, wishing to use the legal formants theory within the
Latin American legal experiences, we should refer more precisely to the role
they play in that system (Lanni 2017).

In this perspective, the legal doctrine, which in Latin American countries
is of greater importance than jurisprudence and the legislature, comes to the
fore. In Latin America, legal doctrine assumes a normative value or, at least, a
wider legal space than that commonly recognized to scholars in the civil law
systems. In other words, Latin American doctrine influences the production
of principles and rules, both by legislative and judicial means. In order to
have an overall vision of the Latin American legal system, it is fundamental
to refer to the positions taken by the Latin American doctrine on the study
and developments of the several issues relating to private law.

In other legal experiences, e.g. those of Argentina and Brazil, legal thought
not only shaped the model relating to the discipline itself, but also led the
other legal formants towards the positions developed. This was the case for
consumer liability in Argentina and for ultra-individual protection of con-
sumer rights in Brazil (Lanni 2005).

In Latin America, the substantial cohesion of the legal culture, as well as,
of course, the legal tradition, appears as the core of a legal system characterized
by the supremacy of the doctoral opinion, which is at meantime science and
source with respect to any expression of legality. Significant in this regard is the
reference to what are considered the three great civil codes of Latin America
(as products of the legal doctrine): Dalmacio Veléz Sarsfield, Augusto Teixeira
de Freitas and Andrés Bello, who were responsible for the construction of
the Civil Code of Argentina, Brazil, and Chile respectively. This approach
has allowed the civil codes (and therefore the legal system) of the new Latin
American Republics to remain far from the rationalist dogma of supremacy
and all-inclusiveness civil code as an authoritative source (Schipani 1996).

Emblematic in this regard was the example offered by the Argentine Civil
Code (1869-2015), which was composed, as already pointed out above, not
only of rules expressed in articles, but also of doctrine and normative referenc-
es referred to in footnotes. This approach has placed the Argentine civil code’s
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experience in close relationship with the Justinian compilation, and with the
different codification experiences based on the Roman-Iberian tradition. Still
today the new Argentine civil and commercial code of 2015, which has re-
moved the logic and tradition of the zozas from its text, cannot be consid-
ered detached from the comparison with the great Latin American codes. In
fact, the same Commission in charge of drafting the code currently in force
(Aida Kemelmajer de Carlucci, Ricardo Lorenzetti and Elena Highton de
Nolasco) has stressed how the code itself is the result of constant compari-
son of the Argentine legal doctrine with that of other countries and, in par-
ticular, that of Ttaly.

The new 2015 Argentine Civil and Commercial Code addresses and incor-
porates several issues linked to the 1994 Constitution. Indeed, the recodifica-
tion of Argentine civil law has not infrequently included the social demands
already enshrined in the Constitution, as well as those developed in the analy-
sis of legal science and full grown in the courts. Nevertheless, the recodification
itself kept the code at the center of the legal system. In the context of the char-
acteristics of the Latin American system, the analysis of the new Argentine
code (but the discourse is also common to the new Brazilian civil code of
2013) emphasizes a constitutionalisation of civil law, but moreover the use
of constitutional principles as selection criteria to determine which interests
deserve specific protection by the legal system. The dialogue between consti-
tutional law and civil law (and then the dialogue between new civil codes and
new constitutions) is a feature element of Latin American system.

Last but not least, the topic of the indigenous peoples’ rights has a specific
role for the taxonomies of legal systems. It is an essential issue in order to
rethink the legal dogma related to the resistance of the rights of the peoples
themselves. The issue itself has been brought to the fore by the anthropologi-
cal acquisitions as well as by the incorporation of these rights in the new con-
stitutions. Through these features it is possible to overcome the Eurocentric
thesis that led to deny (at least until the 1970s) the unity and specificity of
the Latin American legal system (Lanni 2011).

From the study of the rights of the indigenous people of Latin America,
and from the analysis of their recognition through the constitutions, emerg-
es not only a set of rights for alimited part of the country, but also rights for a
new epistemology of Latin American law as a whole, which goes beyond the
trinomial People-Nation-State. The encounter with the indigenous compo-
nent, particularly with holism as its typical trait, far from contextualizing the
law in a lousy imitation of Western models, emphasizes a different way of
conceiving it (Somma 2020).
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A reflection on Latin American law can mean talking about the law of
a ‘Patria Grande or a ‘Grande Patria’, capable of understanding and inter-
preting the multiplicity of the social and the different identities that repre-
sent it. This can be found in all those researches, not only exclusively legal,
which focused on the principles and values that unite the community of
people living between the Caribbean islands and the Patagonian area.

5. LATIN AMERICA AND THE DREAM OF A PATRIA GRANDE

At first, the legal area considered here has been identified as “Mundus Novus”
for the obvious reasons related to the scientific knowledge in the 16™ century.
The idea of exploring the possible existence of a proper name, already in use in
that part of the World, did not receive significant attention by the Conquerors
because, in part, they were not yet aware of the area of reference and, in part, they
did not want to leave room for earlier forms of identity and, therefore, synony-
mous of languages of peoples unaware of Christ.

Two definitions have been used to indicate the whole of that part of the
World that was the object of the Castilian conquest at the hands of ‘sagrada
religion’: that of “Indias Occidentales” and that of “Mundus Novus”. Today, these
definitions have a historically dated value as an expression of a geographical-iden-
tifying matrix linked to the era of the related discoveries. On the other hand, two
indigenous definitions, handed down from the indigenous tradition and, there-
fore, necessarily combined with the cultural baggage transmitted orally by the in-
digenous peoples, have returned to the fore today: Abya Yala and Pacha Mama.

“Abya Yala” is the name by which some indigenous peoples (particularly
the Tule-Kuna, i.c. a Chibcha-speaking people living in Panama and western
Colombia) designated the American continent. It means ‘living land’. This name
has become widespread in recent decades, in conjunction with political move-
ments in favour of the recognition and autonomy of Latin America’s indigenous
peoples. Its election is due to the Aymaraleader Takir Mamani, who urged the use
and disclosure in all documents and declarations concerning indigenous peoples.

The definition of “Pacha Mama” is the most successful in the ethno-anthro-
pological identification of the fragment of the universe in which indigenous
peoples live. The expression Pacha Mama recurs in Latin American indigenous
literature in tune with the tendencies of the current constitutions in which the
emphasis is placed on the ‘right to nature’ and its ‘right to reparation’, as respons-
es of ‘environmental ethics’ towards the needs of Nature. In this green meaning,
the expression Pacha Mama denotes a value without territorial boundaries and,
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therefore, more linked to Nature as a subject of law. In this regard, the references
to the 2009 Preamble to the Bolivian constitution are particularly expressive, al-
though in a context of strictly normative reflection: “[...] We inhabit this sacred
Mother Earth [...] with the strength of our Pachamama, and thanks be to God”
(Lanni 2011; Bagni 2013; Baldin 2014).

“Abya Yala” and “Pacha Mama” can be understood, beyond their pos-
sible or real toponyms, as expressions of reaction against the homologation
of Latin American society to a lazy and careless lifestyle, indifferent to the
knowledge of the other, impotent to the preservation of ecological balances
and, last but not least, insensitive to the fulfillment of intergenerational ob-
ligations and the prevalence of the common good over the individual good.
Certainly, the diffusion of these expressions has emphasized a form of broth-
erhood and closeness of interests between peoples who are detached from
the logic of borders and the state. However, they have limited recognition in
the panorama of legal systems’ classifications.

In the legal bibliography, the countries of the New World are usually
known by the name “America”, which is variously followed or preceded, de-
pending on the linguistic rules, by a plurality of adjectives (i.e. Ibero, South,
Latin). Indeed, the name “America”, which as geographical connotation
dates back to a 1507 pamphlet (i.e. ‘Cosmographiae introductio’) by which
the German cosmographer Waldseemiiller proposed a tribute to Amerigo
Vespucci, so that it was extended to the entire continent from 1570 onwards.
Subsequently, it stimulated the need for clarification in order to maintain its
ability to identify a territory.

Referring to the use of the adjectives previously invoked to describe America
as the object of Spanish Conquest, it has been (and still is) mainly spoken of
“Ispanoamérica’, “Lusoamérica”, “lberoamérica” and “Sudamérica®. These defi-
nitions are ideologically oriented and semantically limited, if compared to the
one currently most in use, namely “Latinoamérica” or “Latin America”. The lat-
ter expressions, in fact, well describe a historically determined geographical and
cultural area. At the same time, they evoke the idea of a set of common identities,
a body of shared values and a hard core of common legal principles generally
opposed to those of the other America, the Anglo-Saxon one, founded on com-
mon law and today more than ever on the idea of walls, where belonging to the
narrow circle of the white Anglo-Saxon Protestant, as happens with many US
families for generations, still has a social value.

Conversely, expressions referring to the linguistic and colonial matrix
lack foundation. In fact, to speak of “Ispanoamérica” means to exclude
Brazil, French Guiana, Surinam (former Dutch territory), Guyana (former
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English colony), and many islands in the Caribbean, where no one spoke
and speaks Spanish, nor was there the presence of that European colonial
power. The same goes for the word “Lusoamérica”, which describes the for-
mer Portuguese colonies in America, namely Brazil, a country that is 90
times larger than its former motherland and in which this name has not
been very successful, for obvious reasons. Also the expression “Iberoamérica”
maintains a colonial connotation, and is not appreciated, especially on that
side of the Atlantic. However, it is broader, since the reference is addressed
to the former possessions of the kingdoms of the Iberian Peninsula, and thus
also includes Brazil, which was part of the Portuguese Empire until 1822.

The term “Sudamérica” is widespread, partly because it does not have the
limitations associated to the above-mentioned expressions. Apart from the
difficulties linked to correctly identifying the geographical area that divides
the north from the south (the equator? or the Isthmus of Panama?), this
expression has an erroneous ideological value, namely the north/south op-
position (developed countries/underdeveloped countries). However, from
the point of view of legal systems’ classifications, it does not seem suitable to
geographically capture the countries of Central America, such as Costa Rica
or Panama, which are, like the former, part of the Latin American system.

“América Latina” or “Latinoamérica” seems the most suitable name.
From a toponymic point of view, the semantic compromise also allows the
Spanish Viceroyalty of the area, the former French colony of Haiti, as well
as the area that in the past was Portuguese and the current French overseas
territories (i.e. the Caribbean islands of Guadeloupe and Martinique and
French Guiana). Only the non-Latin Caribbean islands (Jamaica and the
Virgin Islands, Surinam, Guyana, and the Falkland Islands) are excluded
from this perspective.

Furthermore, in line with an etymological point of view, the name “América
Latina” should be considered as bearing a precise identity. It was coined by
the Latin Americans and can be ascribed to the Dominican friar Francisco
Muiioz del Monte, the Chileans Santiago Arcos and Francisco Bilbao and the
Colombian José¢ Marfa Torres Caicedo, who used it from 1850 with a specific
ideological content. The Latin character was no longer seen as a reflection of the
interests associated to the colonial powers, but rather as a name coined by the
inhabitants of the region themselves to emphasize a process of cultural and po-
litical qualification linked to ‘being Latin’. According to a historical reflection,
it has been pointed out that the term ‘Latin’ identifies not an ethno-linguistic
datum and, therefore, a segment of the population, but a legal qualification, i..
the status of ‘Latin’. In addition, Latin Americans refer to “ América Latina” with
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the capital L, thus emphasizing the meaning not of an adjective but of a middle
name (Schipani 2004).

It is also a name with a well-established historical tradition. The expression
“Ameérica Latina” appeared in 1860, when general Walker wanted to build some
military bases in the southernmost countries of the United States. For these rea-
sons, the peoples of that area conceived, according to Simén Bolivar’s thought,
a Union of Republics to defend themselves, and gave themselves a name that
would help delimit this unitary and political-legal identity (Ardao 1980). It
should be stressed that the statement of Latinity and its difference with respect
to Anglo-Saxon America, together with the idea of a culture based on common
belonging, as well as the values of shared citizenship of the whole of peoples lo-
cated south of the Rio Bravo (from Mexico to Argentina, including Brazil and
the Caribbean Islands), have been the cornerstones of the historiographic and
academic philosophical debate on Latin American identity.

Nor should it be forgotten that the universalist proposal of the Libertadores,
the well-known Venezuelan Simén Bolivar, and the Cuban José Marti, was
founded on the basis of Latin brotherhood; that is to say: the creation of a sin-
gle Great Homeland, starting with the Republics that emerged after the wars of
Independence against Spain. The proposal of the Colombian José¢ Maria Torres
Caicedo to build a “Liga Latino-Américana”was also based on it.

Concluding, the word “Latin” is unrelated to ethno-cultural elements. The
people who have inhabited the New World since its discovery were not Latin,
they were native or Iberian, and they were joined by many other peoples with
the great migrations. The designation “Latin” has a political and legal meaning,
as intentionally emphasized by the establishment of a Latin-American College
in Rome (1858) in order to train the clergy, that would operate in that area, rein-
forcing the history and the spread of Latinity (Schipani 2004).

The union of Republics, known as “Latinoamérica® or “América Latina”, to-
day presents itself as a multifaceted and polysemic concept, bringing together le-
gal, political, social and, last but not least, religious issues. Indeed, Latin America
has been referred as Patria Grande (the concept has been taken up several times
by John Paul IT and now by Pope Francis) to evoke that political vision of inte-
gration that has been advocated by the Libertadores in the framework of a unifi-
cation of the countries of that area, which could cope with the interference of the
great political and economic powers, brought to the fore today by globalization,
and thus avoid the “steamroller of injustice” that is linked to the prevalence of
‘logic of market’ over the ‘logic of person’.
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Chapter 3

Forms of State in Latin America

SILVIA BAGNT'

SUMMARY: 1. Latin America’s contribution to the classification of forms of
state. — 2. Between empires and colonies. — 3. The legacies of colonialism after
independence: the indigenous issue and caudillismo. — 4. Anti-communist dic-
tatorships as an expression of an autocratic form of state. — 5. The socialist form
of state under Cuban law. — 6. The construction of the Caring state.

1. LATIN AMERICA’S CONTRIBUTION TO THE CLASSIFICATION OF
FORMS OF STATE

Italian comparative constitutional doctrine defines “form of state” as “the
set of fundamental principles and rules which work within the state system
to regulate relationships between the state-apparatus (the system of public
bodies and entities assigned to legitimately exercise the power of coercion by
law) and the community of citizens” (Pegoraro, Rinella 2020, p. 34 s.).
Political science also examines this same subject. However, lawyers are in-
terested in manifestations of the form of state at constitutional level, namely
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45



in analysing the principles and values encompassed in the constitution. This
is the only way in which the classification becomes prescriptive, representing
the values shared by the political community, as the will of the constituent
power imposes itself through rules and guarantees of the legal system.

The category “form of state” presents some methodological problems
for the comparatist. Firstly, the expression is not always literally the same
in other countries, with the researcher thus having to seek its functional
equivalent. Secondly, forms of state are reconstructed by looking back over
European and North American constitutional history, based on Hegelian
thought, considering history an evolutionary path towards an optimal
form of societal organisation. It begins with the absence of the state, in the
ancient and mediaeval period, moves on to absolute monarchies and the
liberal state only to arrive, finally, at the Welfare state (or democratic-social
state), considered to be the culmination of the West’s civilising mission.
Alongside this narrative, “heretical” models come to light, such as the Nazi
totalitarian state or the socialist form of state; beyond the history of the
West, the theocratic form of state is indicated as a current threat.

The Eurocentric approach, often adopted in Latin America, tends to sim-
plify everything in terms of the contrast between democracy (in its current
hegemonic form of the Welfare state) and autocracy (in any of its versions).

From a comparative perspective, the theory of forms of state incorpo-
rates constitutionalism. However, the category includes more than a state
that does not recognise the division of powers and guarantees the funda-
mental rights of citizens. Instead, it also incorporates forms of “constitu-
tion without constitutionalism”.

The classification has no longer changed after the terrible Nazi and
Fascist experiences. The Short Century ended with the collapse of the Soviet
Union and the near extinction of the socialist state (Hobsbawm 2010).
At the same time, the decolonisation processes in Latin America, Asia and
Africa demonstrated a tendency to reproduce, at least on paper, the Western
form of welfare state.

A comparative analysis more attentive to the cultural context of each
country blurs the proposed traditional classification, considering as new
categories Arab socialist nationalism and the Chinese socialist-liberal form
of state, characterised by the recognition of private property and free eco-
nomic initiative as elements of socialism in Chinese colours (Pegoraro,
Rinella 2020, p. 60 ss.).

The study of Latin American systems offers an interesting test for the the-
ory of forms of state. In his Historia constitucional comparada de Iberoamérica,
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Bernd Marquardt denounces the excess of Eurocentrism in the theories of
constitutionalism and the state referring to the subcontinent, emphasising
that a synchronic analysis including the South demonstrates a development
that sometimes diverges between the two hemispheres. For example, nine-
teenth-century liberal doctrines were incorporated on a broader scale in
the republican constitutionalism of Latin America than in the European
Restoration (Marquardt 2016, p. 47).

Finally, the field of study has to be delimited geographically. “Latin
America” is actually a vague and clearly ethnocentric expression. The origi-
nal peoples used different expressions to refer to their land (see Pegoraro and
Lanni, in this volume, chapters 1 and 2). The choice of one expression over
the others would be as arbitrary as giving a new name to the continent; thus,
by convention, the name “Latin America” will continue to be used, specifying
that this will refer to the whole continent except for the United States, Canada
and the former “non-Latin” colonies (namely, the English-speaking islands of
the Caribbean, Suriname and Guyana).

2. BETWEEN EMPIRES AND COLONIES

The theory of forms of state applies by definition to organisational forms that
present characteristics of statehood, namely an institutional and legal system
of powers, holding legitimate use of force over a territory and a population. In
Europe, these conditions manifested for the first time with the absolute mon-
archies in the fourteenth-century (Volpi 2016, p. 25); in Latin America, on
the other hand, the issue became relevant after independence was gained from
the colonial empires. However, even pre-Colombian history presents sophisti-
cated forms of organisation of power. When Cortés and Pizarro arrived on the
continent, they found not only small social groups organised into tribes, but
also large empires, such as the Mayans, Aztecs and Incas.

According to the Brazilian anthropologist Ribeiro, these were theocracies
based on worship of the Sun, having a complex social, economic and cultur-
al structure (Ribeiro 1975, p. 115). The social stratification into three large
groups (the dominant aristocracy of priests, bureaucrats and the military;
the intermediate class of craftsmen and merchants; and the peasants), with
the king or Inca at the top, was the result of advanced irrigation techniques,
which facilitated the production of an agricultural surplus able to sustain the
non-productive classes. Worship of the Sun represented the common element
between the Meso- and South American peoples.
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At the time of the conquest, in present day Mexico, the Aztec confeder-
ation was at the peak of its development. Tenochtitlin dominated the other
confederate areas, Texcoco and Tlacopan. The Aztecs believed that they were
the people of the Sun, which they worshipped in various forms — peaceful and
violent — including with propitiatory human sacrifices. The territorial organ-
isation of each federate entity involved the subdivision into further decen-
tralised bodies, each having its own bureaucracy.

In the territory of present-day Guatemala, the Mayan civilisation was al-
ready in the descending phase, such that it was easy for the Spanish conquis-
tadors to replace the local ruling class.

In the Andes, the Inca Empire was probably one of the largest and most
flourishing empires in the world, destined to unify the entire American sub-
continent. It was a theocracy dominated by the sacred figure of the Inca, son
of the Sun. Below that, the hereditary aristocracy ruled and controlled the
lower classes, occupied by priests, officials and military leaders. The Inca was
formally the “owner” of the entire empire, although the concept of private
property was unknown to that culture. Peasants were organised into ay/-
lus (see Lanni, in this volume, chap. 2, § 3), supportive communities that
worked the land and paid taxes to the upper non-productive classes, in the
form of an agricultural surplus and labour power for performing public
works. There was communal labour (72inga), but not slavery. This was an
absolutist, collectivist and decentralised form of state. The internal divisions
of the noble class (in particular, the rivalry between the two Inca brothers of
Cuzco and Quito) were the cause of the fall of the empire when faced with
the handful of Spanish conquistadors led by Pizarro (Portal Cabellos 2011).

Colonisation inevitably affected the social and economic structure of the
original populations in the subsequent period. This was primarily due to the
genocide perpetrated by the Europeans. Most recent estimates of the conti-
nent’s population prior to the conquest, excluding North America, stand at
approximately 70-88 million people, which, in less than a century, fell to just
3.5 million (Ribeiro 1975, p. 116; Dussel 2014, p. 19 ss.), due to epidemics,
mistreatment, slavery and expulsion from their territories. The genocide was
not only physical but also cultural. The assimilation process carried out against
the population who survived extermination forced them to abandon their tra-
ditions, practices, beliefs and rituals, which sometimes survived, mixed with
Western Catholic culture (Yrigoyen Fajardo 2011, p. 140). Finally, the export-
ing of the concept of private property and, in some cases, slavery (unknown to
Inca society), replaced a system based upon community management of the
land with a mercantilist-capitalist model of colonial exploitation, transforming
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those populations into an external proletariat of the metropolitan (European)
economy. The development of one civilisation (European) was the cause of the
permanent under-development of the others (indigenous).

The colony not only determined the history of the indigenous peoples
and their denied rights (see below, § 3) but also indelibly influenced the re-
lationships between Latin America, Europe and North America after inde-
pendence, creating a chronic tie of subordination, which left a mark even in
the history of the state, along with its economic model and the manipulation
of liberal values during the Cold War (see below, § 4).

In the economic field, the globalising trend of capitalism assigned to Latin
America, since the conquest, a peripheral role with respect to the European-
North American centre, which the continent still maintains. Its economy
is based on the production and export of unprocessed raw materials, which
the North returns in the form of finished products at much higher prices
(Galeano 2018). Attempts to overcome the social and economic factors that
impede the transition towards the next stage of development have been hin-
dered by political and financial control exercised by the centre and by the
very structure of the market economy, which presupposes the existence of
unequal relationships between forms of production and trade (Amin 2011).

In spite of all this, there are small signs of a countertrend against neo-co-
lonialism. On one side, even after the collapse of the Soviet Union and the
evolution sui generis of the Chinese form of state, the Caribbean is home
to one of the last socialist states, which has recently experienced significant
changes, also as a result of a constituent process that led to the adoption of
the new Cuban constitution of 2019 (see below, § 5). On the other, based
upon some peculiar characteristics of more recent Andean constitutional-
ism, a new category of form of state is being proposed, the Caring state or
state of buen vivir, which, despite not fully materialising in any political sys-
tem, represents an innovation in the legal field and an emancipating form of
institutionalism from below, valuing the contributions of indigenous, Afro
and Mestizo cultures (see below, § 6).

3. THE LEGACIES OF COLONIALISM AFTER INDEPENDENCE: THE
INDIGENOUS ISSUE AND CAUDILLISMO
From a non-ethnocentric perspective of the history of constitutionalism, it

is important to note that one of the main revolutions that paved the way
for its global emergence occurred in the Caribbean. The Haitian revolution,
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which began in 1791, led — in 1804 - to the declaration of independence
of the French-speaking part of the island, with a document in which the
French revolution’s principles of liberty, equality and fraternity were con-
cretely implemented for the first time, overcoming the gender and race dis-
crimination that had, on the other hand, characterised European and North
American constitutionalism in their first century of life (Garay Montafiez
2014). Commander-in-Chief Jean-Jacques Dessalines, a former slave who
led the revolt and was then appointed the first Governor General, addressed
the Haiti population, inviting “indigenous citizens, men, women, boys and
girls” always to defend the liberty conquered against the “barbarians” who
had reduced them to slavery.

Although, as noted, constitutionalism grew in Latin America as a result
of independence processes, it would be wrong to think of revolts inspired
by nationalism, as “en América se sublevaron europeos contra europeos” (“In
America, Europeans rose up against Europeans”) (Marquarde 2016, p. 162).
The majority of citizens and indigenous peoples did not play an active part
in this phase of the process, led, instead, by the local Creole é/ize, who, with
regard to the form of power, merely replaced the monarchical principle with
the republican one.

Caudillismo, key to understanding the form of presidential govern-
ment on the continent, resulted from this historical context. In fact,
despite the new liberal constitutions, the weakness of the institutions
and the extraneousness of the peasant class to liberation movements con-
tributed to the fact that feudal or “mafia” forms of power remained in
place; in this context, the caudillo exercised control over the local area
both by force and due to the unconditional loyalty of other local candi-
llos or the population, who received protection or favours in exchange
(Zanatta 2017, p. 50 s.). Caudillismo is a system of power relations that
is substantially pre-state or para-state, like the mafia in Italy, although in
Latin America — on some occasions — it went so far as to coincide with an
autocratic form of state. The democratic crisis subsequently experienced
by the continent was therefore not so much due to “flaws resulting from
the technical construction of the respective supreme norms but, rath-
er, primordially to the implementation and feedback within societies”
(Marquardt 2016, p. 429).

When analysing caudillismo through legal categories, it can perhaps be
considered midway between the concept of form of state and that of form
of government. In fact, on one side, its origins lie in some specific principles
and values, albeit beyond a liberal vision (the exaltation of public safety; pro-
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tection of the family, the clan; localism); on the other, it avoids representa-
tive and intermediate bodies, preferring a direct relationship between the
holder of power and citizens.

The reception of liberal constitutionalism in the Latin American post-co-
lonial context left open the issue of the role of indigenous communities in
the new institutions. The “indigenous issue” defines the type of relation-
ship established between the state and the part of society descending from
ancient populations that inhabited the continent prior to the conquest. It
influences the form of state, as it questions the concept of nation-state, on
which political doctrines of the state and constitution theory in Europe have
always been based, starting from the seventeenth century.

When the Spanish and Portuguese Crowns imposed their supremacy over
the American territories, the problem of their legitimacy arose, namely how
to justify the appropriation and exploitation of goods and people, in light of
a cultural and legal tradition that claimed to be humanist and Catholic.

The different positions can be summarised in the theories of Juan Ginés
de Sepulveda and Bartolomé de Las Casas in the Council of the Indies of
Valladolid (1550-1551), as well as in those of Francisco de Vitoria. The first
saw the indios as inferior human beings, pagans and barbarians in their cus-
toms, such that both their submission and their extermination could be fully
justified. The second, conversely, denounced the mistreatment of indigenous
peoples as completely illegitimate, both according to Christian doctrine and
based upon Aristotelian reasoning on the meaning of the term “barbarian”.
Finally, Vitoria held an intermediate view, which, on one side, considered
the indio a person and, as a result, attributed to him the status of “King’s sub-
ject”, with the respective privileges of protection; on the other, he justified
Spanish imperialism in the name of freedom of movement and trade, and
supported the need to evangelise the indigenous peoples to save their souls.

The prevalence of this latter position explains why, in the Indian laws —
being the laws applicable in the colonies — initially, indigenous peoples main-
tained the possibility of applying their own habits and customs in their in-
ternal relationships, if they were not contrary to natural and Christian law,
as definitively ratified in the Recopilacion de Leyes de los reinos de las Indias
of 1680 (Giraudo 2012, p. 19 f.). Even the 1812 constitution of Cadiz pro-
claimed equality between all Spaniards, including indigenous peoples. This ex-
plains why, unlike in the United States, in the constitutions of independence,
indigenous people were considered citizens, in application of the principle of
equality; thus, in the name of equal treatment, a policy of cultural homogeni-
sation was applied to them, through education according to Western canons,
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the imposition of Spanish, the redistribution of land without considering the
model of collective ownership typical of their communities, and the non-rec-
ognition of their own law (Marquardt 2016, p. 201 £.). An integration process
occurred by way of assimilation, known as “whitening” of the indio, as a form
of rejection of his “otherness”.

The indigenous issue arose in the political and constitutional scenario
only in the twentieth century, with the decolonisation process supported
by the United Nations with resolution 1514 of 1960, which invited im-
perialist Sates to permit the self-determination of local populations who
still lived under colonial domination. However, America was formally
excluded from this process, as it had been independent for more than a
century, irrespective of the fact that the indigenous peoples of the conti-
nent had never been able to express themselves in this sense. Furthermore,
making matters worse, the serious economic and institutional crisis in
many countries brought about the establishment of military dictatorships
or authoritarian regimes, which certainly cared little for the indigenous
issue. The international agenda, however, remained interested in this mat-
ter, until the adoption, in 1989, of ILO Convention no. 169 on the rights
of indigenous people. The influence of this treaty was felt in the cycle of
Latin American nuevo constitucionalismo in the nineties, when, for the
first time, constitutions recognised broad catalogues of collective rights
for indigenous peoples.

Other fundamental stages at international level were the creation of the
United Nations Permanent Forum on Indigenous Issues in 2000 and the
signature of the 2007 UN Declaration on the Rights of Indigenous Peoples,
despite its non-binding nature, which, over time, has been accepted also by
Australia, New Zealand, Canada and the United States.

International successes drove those of the new constituent season of
2008 and 2009 in Ecuador, Bolivia and Venezuela. Finally, the most re-
cent result was the approval of the American Declaration on the Rights of
Indigenous Peoples in 2016, by the member states of the Organization of
American States (OAS).

Although it is tricky to demonstrate a cause-effect relationship between
international law and constitutional reforms, it cannot be denied that the
favourable international climate supported internal reform processes.
However, there are various critical opinions on the truly inclusive nature
of these treaties. In Peru, for example, the 1993 constitution does not rec-
ognise indigenous populations as “people”, to avoid endangering territori-
al unity in the name of the right to self-determination recognised by the
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Declarations and by the ILO Convention, albeit its soff interpretation is
“self-government within a sovereign State”.

Ecuador and Bolivia have introduced into their constitutions the concept
of plurinational state. This does not question state sovereignty but implies a
form of decolonisation of legal thought, breaking away from the idea of na-
tion-state (Merino, Valencia 2018, p. 15 and p. 326). The subjective element
of the state is no longer characterised by a population with uniform eth-
nicity, language, culture, traditions and religion; conversely, it is a melting
pot of peoples, with their respective languages, cultures and customs, who all
participate equally in constructing the national state identity.

Scientifically, the plurinational state represents a subversive category even
from a comparative perspective, as it stands at the crossroads between form of
state, type of state (decentralised or unitary), and legal monism or pluralism.

With respect to the form of state, the plurinational state adopts the values
and principles of indigenous worldviews, such as sumak kawsay or suma ga-
masa (buen vivir), which are recognised as objectives of public policies, legal
statutes or interpretative principles. In fact, the form of state is defined in the
constitution as “plurinacional, intercultural”, as plurination implies the egali-
tarian recognition of all communities living in the state territory, with their
respective traditions and cultures. This reciprocal recognition facilitates a di-
alogue between peoples and nationalities, which is a crucial element of its dis-
tinction from the multicultural state (and constitutionalism).

Another fundamental principle, which necessarily derives from the
two just mentioned, is that of participation. Dialogue must be trans-
formed into a permanent characteristic of the plurinational state and
into a mental habit for solving problems and social conflicts. As a con-
sequence, forms of participation must be seen not only as extraordinary
and exceptional means, as in constituent processes, but as daily manage-
ment of basic community services. For this reason, representation (of
indigenous peoples in the constitutional bodies) and participation (of
citizens in the process of forming public policies, in planning budgets, in
reporting processes) are two keywords of the plurinational state.

In terms of the territorial organisation of the state, the old categories
of “federal state” and “regional state” seem insufficient to describe the phe-
nomenon. Formally, it involves the establishment of entities whose juris-
diction is based on both territorial (residence in a location) and personal
conditions (membership of an indigenous people or community). Despite
this, both in Bolivia and in Ecuador, the territorial criterion continues to
be crucial to the creation of indigenous municipalities, territories and dis-
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tricts, to the detriment of a more fluid model of local organisation, which
the new form of state could legitimise. Andean doctrine notes that the
plurination as an institutional organisation model is intrinsically weak, as
it fails to offer a solution to situations in which different peoples and com-
munities cohabit in the same area (Valarezo 2009, p. 125).

Finally, the state recognises the existence of a competitive legal sys-
tem legitimised outside the constitution, in the chthonic tradition. The
plurinational state thus rejects legal monism in favour of pluralism. Legal
pluralism undermines the very category of the state, in which the unity
of the legal system is one of the constitutive elements. The constitutional-
ism of international law and, in Latin America, the “conventionalization”
of the constitution had already brought up the issue of the legitimacy of
legal sources produced outside the sovereignty of the state. However, le-
gal pluralism introduces problems of a different nature. This is firstly due
to the fact that the state, directly or indirectly, participates pro-quota in
producing international or conventional law. Conversely, it is completely
excluded from the production of indigenous law. Secondly, the constitu-
tion continues to maintain the competenz-competenz, namely the power
to recognise or not recognise indigenous law, as well as to limit it and to
decide on its compatibility with the state legal system through its inter-
pretative body (Constitutional or Supreme Court). However, indigenous
law nevertheless continues to be reproduced and invoked, irrespective of
those rulings, generating sanctioning reactions from the state institutions
that, in some more serious situations, have even led to the imprisonment
of members of the communities, for the sole fact of having applied chthon-
ic law to a case within their jurisdiction.

4. ANTI-COMMUNIST DICTATORSHIPS AS AN EXPRESSION OF AN
AUTOCRATIC FORM OF STATE

The totalitarian state model created in Europe by the Nazis never reached
the Latin-American continent, except in the form of small hateful enclaves,
where Nazi criminals who had fled international trials were welcomed by
the military dictatorships and authorised to organise communities of Aryan
life, isolated from the rest of society, and used as detention and torture cen-
tres, as in the case of the Colonia Dignidad in Chile. On the other hand, it is
important to reflect on the form of state implemented in different countries,
both of the Southern Cone and of Central America, in the decades of the

54



seventies and eighties, thanks to the military and financial support offered to
dictators, on many occasions even as a result of orchestrated state coups, by
US foreign policy, which considered Latin America to be a geopolitical area
of strategic influence at the height of the Cold War.

The concept of dictatorship does not define a form of state but merely
describes an undemocratic way of exercising power (Schmitt 1975). The
origin of the institution is well-known: the Roman dictator was created
in the Republic, as an exceptional instrument to be used in times of cri-
sis, a figure to whom all powers were temporarily delegated to deal with
calamities or wars, for the time strictly necessary to resolve the emergency
situation. In the theory on forms of state, these situations are generally
included in the category of autocracies. However, just as democracy today
is seen in the substantial — and not just formal — sense, namely with the set
of values that qualify it, similarly, autocracies can be classified differently,
depending on the political objectives pursued by the power. An autocratic
government, to legitimise itself in power, may refer to specific ideologies,
which contribute to creating external pseudo-justifications, both in rela-
tion to other sovereign states and in relation to citizens who cannot, or do
not wish, to oppose openly to the regime, or who even support it, in the
name of those principles.

In the last century, Latin America experienced lengthy periods of dicta-
torships. In Guatemala, a dictatorial regime was established from 1954 to
1984, in the middle of which there was a bloody civil war, between 1978 and
1984, while from 1985 to 1996, it was classified as a low intensity conflict; in
Nicaragua, from 1981 to 1989; in El Salvador, from 1980 to 1992; in Panama,
from 1968 to 1989; in Colombia, there was a civil war from 1960 to 2016.

In the Southern Cone, military dictatorships were established in Chile
from 1973 to 1990; in Argentina, from 1966 to 1970 and from 1976 to
1983; in Brazil, from 1964 to 1985; in Paraguay, from 1954 to 1989; in
Peru, from 1968 to 1975 and from 1975 to 1980; in Uruguay, from 1973 to
1985; in Bolivia, from 1971 to 1978 (Zanatta 2017, p. 169).

There are several possible ways of explaining this phenomenon. From an
economic perspective, one reason is the failure of the development policies ap-
plied to countries with the balance of payments always in deficit, because they
produce raw materials but import processed finished products at far higher
costs. From a political point of view, the presence of a ruling class committed
to defending its high salaries and the interests of the anti-socialist bourgeois
élite, liberal towards the market, illiberal towards recognising the rights of mi-
norities and economic, social and cultural rights. Finally, from the perspective
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of international politics, the Truman doctrine of 1946 on national security,
which considered Latin America a territorial extension of the United States.

“La guerra fria suministrd el contexto global de un anticomunismo pa-
toldgico” (“The Cold War provided the context for pathological anti-com-
munism”) (Calloni 1999, p. 17), particularly after the success of the Cuban
revolution, which represented a model for many marginalised groups;
the latter, organising themselves into guerrilla groups, according to the
Guevarist doctrine, opposed the status quo, aiming to gain recognition, eq-
uity and economic-social reform in all Latin American countries. The US
policy of strategic and material support to any type of regime that opposed
the Red threat continued until the USA realised that it was far easier and
less expensive to achieve the same results using economic leverage through
the International Monetary Fund and the World Bank. The collapse of the
Soviet Union led to the definitive abandonment of the policy supporting
dictatorial regimes and their consequent immediate fall. Throughout this
whole period, however, the armies, faithful to the doctrine of national se-
curity, converted into gendarmes of the “ideological frontier”.

This piece of Latin American history was not considered from the
angle of the form of state, despite the authoritarian regimes of the sec-
ond-half of the twentieth century, albeit with different nuances within
the continent, presenting some peculiar characteristics. In fact, power was
not merely concentrated in the military but, rather, a theory of state was
applied which aimed to pursue precise goals with careful planning of the
means to achieve them.

Firstly, they acted according to a common vision: “[...] the Doctrine
of National Security. This variant maintained the idea that the security of
society was maintained on the basis of the security of the state. However,
one of its main innovations was to consider that, in order to achieve this
objective, military control of the state was required. The other important
change was to replace the external enemy with the internal enemy” (Leal
Buitrago 2003, p. 74 s.). The external enemy was international commu-
nism, which internally transformed into any person or group that did not
agree with the principles of defence of the homeland, its Christian val-
ues and nationalism.

Secondly, this objective of defending the pseudo-democratic nature of
the state was pursued through any means and at any cost. The military,
with state coups or in supporting civilian governments, proclaimed itself
to be the defenders of this social order, threatened by insurgent left-wing
groups, legitimising state terrorism as an instrument of deterrence against

56



the rebels in the name of democracy. Sovereign dictatorships did not im-
pose themselves to supplant the previous regimes and to create a new order
but, rather, to defend the order already in place, in what they considered to
be its essence, seen as the highest expression of democracy. Pinochet, after
the coup that brought him to power, supported the adoption of a new con-
stitution which, in its dogmatic part, was not significantly different from
the previous Chilean liberal constitutions.

Finally, this vision of the role of the state and the military does not repre-
sent an isolated case but turned into a strategic plan of international policy,
established with secret agreements between the various countries of the con-
tinent. The clearest manifestation of conscious adherence to an ideological
vision of the state and of society inspired by anti-communism was the Plan
Condor, whose historical and judicial truth was confirmed in the case decid-
ed by the Inter-American Court of Human Rights Goiburii y Otros versus
Paraguay (judgment of 22 September 2006).

In his voto razonado, the judge Cancado Trindade notes that “the
historic Final Reports of both the National Commission for Truth and
Reconciliation (Chile, 1991, the so-called Reztig Report) and the National
Commission on the Disappearance of Persons (Argentina, 1984) con-
firm the existence of the coordinated repression carried out by the secret
services of the countries of the Southern Cone that became known as
‘Operation Condor”. The judge questions how such a distortion of the pur-
poses of state should be considered in the context of the legal category of
the form of state. He calls it “a State extermination policy, characterised by
the concealment of trans-border ‘counterinsurgency’ operations by death
squadrons (illegal and arbitrary detentions, abductions, torture, murders
or extrajudicial executions, and the forced disappearance of persons). The
participating States endowed it with a para-State structure — to further a
State criminal policy — which enabled those who held power to hide the
atrocities and avoid the application of international law and human rights
guarantees, with total irresponsibility and impunity” (par. 51). This there-
fore constitutes conscious corruption of the rule of law in favour of sup-
port to state terrorism.

The anti-communist form of state assumed by various Latin American
countries of the Southern Cone between the Seventies and Eighties of the
last century (and subsequently in Central America, in the Eighties-early
Nineties) is not recognised in any constitutional law handbook, but it is per-
haps the only form of autocratic state, in addition to the Nazi totalitarian
one, to have been judicially recognised.
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5. THE SOCIALIST FORM OF STATE UNDER CUBAN LAW

Constitutional and comparative doctrine usually classifies Cuba among the
latest examples of a socialist form of state. The central core of the claim cer-
tainly cannot be disregarded. However, from a historical-comparative per-
spective, some nuances and adjustments are worthy of being considered.

When reviewing the first stages of what became the victorious Cuban
Revolution of 1959, no initial choice of communism can be found. The
revolution was mainly nationalist and reformist, while it was only in 1961
that Fidel Castro announced the change towards the socialist bloc (Portillo
Valdés 2016, p. 176; Villabella Armengol 2008, p. 34). Formally, it was only
in 1975 that the long process of building new Cuban stability came to an
end, with the celebration of the First Congress of the Communist Party of
Cuba, where Marxism-Leninism was chosen as the informing ideology of
the state and of society.

As to Guevara’s vision, it is well-known that the Commander’s thought
represented a third way compared to the Soviet version and the Maoist one,
based upon the idea that the communist revolution could only be achieved
by stimulating a moral transformation of each individual into a “new man”,
and not through economic incentives. “There can be no socialism if there is
no change in the conscience that causes a new fraternal attitude towards hu-
manity, both at individual level, within the society that is being constructed,
or where socialism has already been constructed, and at global level, towards
all peoples suffering imperialist oppression” (Guevara, 1965). The ideologi-
cal conflict between Che and Fidel was one of the reasons why Guevara de-
cided to leave the Caribbean island to pursue his internationalist and third
world project of liberating oppressed people.

Having overcome this initial adjustment phase, the Cuban form of state
stabilised within the context of the socialist family according to the Soviet
model. The revolutionary constitution of 1959 then gave way to that of 1976,
which included typical elements of the socialist state (Guzman Herndndez
2015, p. 254). In the preamble, the constitution retraces the historical stages
that led to independence and to the affirmation of the socialist state, proclaim-
ing as its objective the building of a communist society; the heroes of these bat-
tles are mentioned, Marti and Fidel Castro (but not Guevara), and the support
received from the Soviet Union is acknowledged.

Art. 1 proclaims that “La Repiblica de Cuba es un Estado socialista de
obreros y campesinos y demads trabajadores manuales e intelectuales” (“The
Republic of Cuba is a socialist state of workers and peasants and oth-
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er manual and intellectual workers”). It attributes to the population of
workers the ownership of power, but, at the same time, it identifies the
Communist Party of Cuba as its ruling force, subjecting the activity of
all ofhicials and public leaders to the principle of socialist legality. It pro-
claims the adhesion to the principles of planned economy (art. 14: “In the
Republic of Cuba, the economic system based on socialist ownership of
the means of production by all the people prevails, and the suppression of
exploitation of man by man”) and state ownership, except for small farm-
ers’ ownership of their land and their instruments of production, personal
ownership of salaries and savings obtained from work, the home that is
legitimately owned and other goods and objects that are used to satisfy the
material and cultural needs of the individual. Similarly, the ownership of
personal and family means and tools of work is guaranteed, provided that
they are not used to exploit the work of others (art. 20 ff.).

Civil liberties (such as freedom of speech and of the press), as well as the
other rights recognised in the Charter, must be exercised in respect of the
purposes of the socialist society (art. 61: “None of the freedoms which are
recognised for citizens can be exercised contrary to what is established in
the Constitution and the law, or contrary to the existence and objectives of
the socialist state, or contrary to the decision of the Cuban people to build
socialism and communism. Violations of this principle can be punished by
law”). In the organisation of the state, the principles of socialist democracy,
unity of power and democratic centralism are applied (art. 66).

The constitution underwent some reforms in 1978, 1992 and 2002,
the last two necessary to address the altered international geopolitical sit-
uation, due to the collapse of the Soviet Union, which had made Cuba an
orphan of its strongest ally in the fight against capitalism and US imperial-
ism (Guzmdn Herndndez 2015, p. 258; Noguera Ferndndez 2019, p. 364
and p. 394). However, it was following the constituent process of 2019
that possible transformations towards a “Cuban-style” form of socialist
state were identified.

Some commentators have positively highlighted the role of popular par-
ticipation in the constituent process (Sciannella 2020, p. 572 ss.); others,
conversely, have opted in favour of a facade-like participatory model, in
view of the initiative from above, the short time reserved for popular con-
sultation and its minimal impact on the final text (Mastromarino 2020, p.
476). Besides, comparative constitutional doctrine has long noted that some
forms of popular participation in constituent processes or constitutional re-
forms (public debates or consultations; confirmatory referenda, in some cas-
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es) constitute an element of the constitutional tradition of socialist matrix
and the doctrine of the Leninist state, even though popular participation in
the context of socialism can never aspire to replace the leading role of the
communist party (Lenin 2003, p. 130; Biscaretti di Rufffa, Crespi Reghizzi
1979, p. 85; Bagni 2017, p. 266 ss.). Therefore, from this perspective, Cuba
does not innovate the principle; rather, perhaps, it increases the quality of
the participation, also thanks to the use of ICT.

On 2 June 2018 a commission of 33 deputies was created within the
National Assembly of People’s Power, with the task of preparing a draft
of the new constitution, which was presented to the Assembly on 21 and
22 July 2018. From that time, the text was published on the internet and
a phase of popular consultation began, between August and November
2018, in which 133,000 meetings were held, with approximately 9 mil-
lion participants, 1,700,000 interventions, 738,000 proposals of revision
received (the data reported correspond to those disseminated by the of-
ficial body of the central committee of the Communist Party of Cuba,
Granma.cu). It was calculated that approximately 60% of the original text
was modified (with more or less substantial changes): “The topics and cri-
teria discussed in numerous consultation spaces, from the micro-commu-
nity and neighbourhood, to centres of work and student centres, led to the
modification of 134 articles, representing 60% of the text, 3 articles were
removed and 87 remained intact: after the drafting commission made 760
changes (from just a single word or sentence to complete paragraphs or ar-
ticles), the constitutional Project remained with 11 titles, 24 chapters, 18
Sections (two extra), 229 articles (five extra) and the preamble with eight
modified paragraphs” (Fabelo 2019).

The final text was approved by the Assembly in December 2018 and sub-
mitted to a referendum on 24 February 2019, with 90% participation of
those entitled to vote and 86.85% in favour.

As has already happened in China, socialist constitutionalism is incor-
porating some typical traits extraneous to its history, due, on the economic
level, to the energy and production crisis, as well as to the isolation of the
socialist economic model with respect to globalised capitalism; on the polit-
ical level, due to international pressure, particularly in implementing forms
of human rights protection.

The preamble of the new constitution is, if possible, even more in line
with the socialist tradition than the previous one, with more explicit refer-
ences to communist ideology, as redeveloped by the Cuban leader himself,
Castro. On the other hand, there are various innovations in the text which,
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on paper, offer the potential of transforming the socialist form of state, which
is not by chance now defined a “socialist state of law and social justice”.

With regard to the state of law, primarily the constitution is proclaimed
“the supreme norm of the State” which everybody is required to respect (art.
7). Secondly, every person is expressly recognised the enjoyment and exer-
cise of “human rights”, which must be guaranteed by the state and respected
by all (art. 41). This provision is completed with the incorporation of in-
ternational treaties into the state legal system, in a subordinate position to
the constitution (art. 8). Furthermore, the subordination of rights to the
purposes of the socialist state, or their suppression, if contrary to commu-
nism, no longer appears. Now, the only limits envisaged are “the rights of
others, collective security, general well-being, respect for public order, the
Constitution, and the law” (art. 45). Finally, the constitution includes pro-
cedural guarantees previously only envisaged by law, such as habeas corpus; a
form of amparo is introduced (art. 99), although the list of protectable rights
is deferred to a subsequent law; the right to effective legal protection (art.
92) as well as due process (art. 94) is recognised.

Even though the control of constitutionality remains formally attributed
to the Assembly (art. 108, letter ¢), the recognition of the legal superiori-
ty of the constitution and the obligation to respect it for all public powers
could theoretically open the door to widespread forms of control of consti-
tutionality by the courts (Prieto Valdés 2019, p. 59), considering that, in
the broader context of Latin American constitutionalism, that solution is
applied and incentivised by the inter-American system of human rights.

As to the economic constitution, the innovations are important but they
are not entirely new, as they confirm or ratify what was already applied by
law, or other sources, or de facto, following the reforms of 1992 (Noguera
Ferndndez 2019, p. 376): the recognition of private property and free eco-
nomic initiative (including foreign investment) as forms of additional prop-
erty, stands now together with the socialist property of the whole population,
personal property and state planning (Moreno Cruz 2020, p. 45 and p. 61).

Finally, as to the form of government, some state powers have been
modified, without, however, substantially undermining the unitary po-
litical direction of the Party. The figures of President of the Republic
and Prime Minister have been introduced, although the direct deriva-
tion of both from the ANPP, and thus, ultimately, from the party es-
tablishment, means this is not exactly a form of division of powers but,
rather, at most, a re-distribution of functions (Prieto Valdés 2020, p. 8).
The same can be said for the territorial decentralisation into Provinces
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and Municipalities (see D’Andrea, in this volume, chap. 5). On the other
hand, the main axis of the reform of the state administration seems to
be the trend towards greater “transparency” (the word did not appear in
the previous constitutional text), to strengthen the right of citizens to
information and control of power.

The concrete development of the “Cuban-style” socialist form of state
will depend, as always, on the degree of implementation of the reform in
future, both in relation to the implementing laws envisaged in the text, and
in relation to the interpretation of the constitutional dictate that will be
upheld. In any case, the new Cuban constitution represents an original con-
tribution to the study of the socialist form of state.

6. THE CONSTRUCTION OF THE CARING STATE

The latest constituent cycle in Latin America corresponds to the Ecuadorian
and Bolivian processes of 2008-2009. Various constitutional reforms were
implemented later in other countries, but never complete revisions of the
Constitution. In 2021, Chile started a constituent process, characterised by
avery high degree of popular participation, inclusiveness and interculturali-
ty, that, however, culminated with the rejection of the Constitution draft in
a popular consultation in September 2022.

In paragraph 3, I have already described some innovative characteristics
introduced with the Andean nuevo constitucionalismo in the theory of forms
of state, due to the leading role performed by indigenous communities in the
political debate, resulting in the recognition of their subjectivity thanks to
the concept of plurinational state, interweaved with the principle of inter-
culturality and legal pluralism.

The worldviews of ancestral peoples have become a subject of study in
the legal field, not only as individual legal cases, or as justification of the ap-
plication of personal legal regimes but, rather, as a set of values included in
constitutions and in the “constitutionality block”. Those worldviews are
characterised by a different foundation of the relationships between human
beings and between the latter and Nature. Life is considered in its commu-
nity dimension — harmonious and holistic — which can be defined as eco-
logical in the broad sense (Mesa Cuadros 2018, p. 33): the human being is
not at the centre of creation, but part of a Whole that includes his species
and on which his survival depends. As well as the recognition of the col-
lective rights of indigenous peoples, the incorporation of these worldviews
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in the constitutional system has encouraged an ecocentric shift in law, with
the proclamation of Nature as a subject of rights (art. 71 Ecuador const.),
even justifying the creation of a specific United Nations programme, which
studies the cultural and scientific paradigm shift from anthropocentric to
ecocentric (see http://www.harmonywithnatureun.org).

In addition to the ecological dimension, the recognition of ancestral
thought and knowledge leads to a rediscovery of the values of sharing a com-
munity life, based upon traditional institutions such as minga and ayllu,
namely collective use of the land, communal labour and popular participa-
tion in managing community life.

A normative perception of the form of state means identifying which val-
ues and principles guide the public action in relation to citizens. The Caring
state is built upon two necessary and interdependent pillars for the creation
of the common good, resulting in the assumption of specific duties and ob-
ligations of environmental and social justice towards the members of the
community. These two pillars are based upon both an anthropological and
an ecological justification.

Caringis an intrinsic feature of human nature. The legend of Care, of Roman
origin, recovered and cited by Heidegger, reminds us that the dualism of the
human being, split between Heaven (the spirit) and Earth (the body), is com-
posed through Care. At the same time, the myth awakens us to our vulnerability
(Marcos 2016), as our existence is linked to the environment in which we live,
populated by other beings, human and non-human, governed by its own rules.
Our survival depends on the ability to recognise this inter-dependence (Viafora,
Zanotti, Furlan 2007, p. 21) and to nurture the delicate balance with the other
components of the ecosystem, where there is no “I” without a “you”.

The theoretical foundation of the Caring state does not express a crite-
rion of unique choice to determine the path towards “good care”, namely
what should be the guiding principles of the public action, both in legal
policy decisions and in the organisation of the state. It is precisely in the
transposition of the ethical foundation to legal principles that the contribu-
tion of the indigenous worldview becomes important. In the environmental
dimension, the state action conforms to the ecological mandate (Gudynas
2009), namely the duty to consider and respect the rules that guarantee bal-
ance within and between ecosystems; in the social dimension, the primacy of
relationality over self-determination gives rise to the principles of intercul-
turality, fraternity and solidarity.

The Caring state is not currently fully applied in any country. It is a seed
planted for the first time in the constitutions of Ecuador and Bolivia, where
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it has sprouted only partially, producing a limited impact on the institutions,
as demonstrated by the strong internal contradictions in the policies of im-
plementation and development of those states. However, those innovations
have generated a broad public debate, the emergence of subordinate classes
and groups, the realisation that there are other possible alternatives to the
status quo, both in Latin America and in the global North, inspiring new
ways of considering law (one of the practical purposes of legal comparison).
Some South-American authors have spoken of a transforming constitution-
alism (Avila Santamaria 2011).

The absence of substantial changes in the development policies of these
countries and, indeed, sometimes their setbacks, both socially and in the
field of environmental protection, fuel the criticisms on this proposed mod-
el. However socio-economic data in the first decade of implementation of
this form of state had increased; and, from the legal perspective, this type of
argument does not seem to hit the mark (Bagni 2020, p. 2). The transplant
of the neoliberal development model in this area, supported by international
organisations, has not produced better results; nor for this reason has the
construction of a liberal-democratic state been abandoned. As jurists and
constitutionalists, our task is to underline the mandatory obligations for the
state and to denounce its violations, as a constitutional norm is not abro-
gated by incompliance.

Other criticisms have focused on the absence of any truly innovative na-
ture in Andean constitutionalism and, as a consequence, in the Caring state,
compared to the Welfare state.

The Caring state is the result of the intercultural encounter (generat-
ing new knowledge) between ancestral or pre-capitalist worldviews (ev-
erywhere, even in Europe: Bagni, 2019) with philosophies developed in
the West, such as the Enlightenment liberalism, but also socialism and
communism. Ecuador and Bolivia attempted, for the first time organi-
cally, to transform their legal systems in light of this cultural experiment,
even though signs of this type of transition could already be seen, partly,
in the legal system of South Africa and in the new constitution of Bhutan
of 2008. Even though its origin lies in the legal traditions of the South,
the model of the Caring state is not geo-referenced, as it is proposed as
an alternative against current global crises. For example, it was recently
partially and implicitly applied in some rulings of the French Conseil con-
stitutionnel (Bagni 2018).

The Welfare state is a bourgeois state: it is on a halfway journey, look-
ing contemptuously with one eye on its origins, but aiming, with some
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trepidation, towards a different future, never fully realising what it has al-
ways been proclaiming in terms of liberty, autonomy and equality. It exalts
rights of economic freedom and ownership, as a form of personal devel-
opment, with the limit of the social function; it guarantees social rights,
as a form of redistribution of income and an expression of the principle
of vertical and horizontal solidarity; however, such rights are hardly ever
considered to be duties of the state or legally binding obligations. It incor-
porates environmental rights, subjecting them, however, to — or at most
balancing them with — other rights; it recognises the cultural rights of mi-
nority groups, despite remaining anchored to the idea of the nation state.
There is a continuous internal conflict between the concept of citizenship
as a source of rights and the extension of human rights to everyone as in-
herent to the human being.

The Caring state is much more radical, in the sense that it takes a precise
position on the unresolved conflicts of the Welfare state, choosing social and
environmental justice as its general objectives.

The Welfare state proposes sustainable development as key to guarantee-
ing economic growth according to the capitalist model of production and
market, accepting possible alterations to ecosystem laws, in the belief that
technology can provide sufficient mechanisms of mitigation. Conversely,
the Caring state implements the ecological mandate, namely, it takes as a
starting point harmony among individuals, species and the ecosystems; it
believes that the legal system and the state model must be constructed based
upon the laws that regulate such harmony (and which delimit the planetary
boundaries), and not vice versa.

The Welfare state has governed cultural diversity applying over time var-
ious paradigms, the last of which was multiculturalism, permitting the co-
existence of different cultures, and sometimes different legal systems, in the
same territory; however, multiple cultures are rarely considered on the same
level, favouring forms of top-down or superimposed solidarity or reasonable
accommodation, on a case by case basis. The Caring state adopts the inter-
cultural paradigm, based upon the practice of dialogue between equals, the
recognition of egalitarian legal pluralism and interlegality (Parolari 2020).
The principle of fraternity prevails over that of solidarity, justifying the con-
cept of universal citizenship.

The Caring state should be seen as an evolution of the Welfare state or,
rather, as its completion: it confirms its achievements but reinterprets one
of its basic principles, that of autonomy. With rationalism, mechanism and
the industrial revolution, man has denied God and placed himself at the cen-
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tre of the universe. The Caring state changes this perspective. Obviously, it
is not a question of upholding the theocratic principle but of reconsider-
ing the issue of human nature. Social, environmental, climate, energy and
health crises remind us that we are vulnerable, as we are dependent on each
other, on the other members of our species, and we are a part of complex
ecosystems. For this reason, the Caring state represents the only viable solu-
tion for the organisation of human society that Planet Earth can sustain in
the current crisis situation, for a transition from the Anthropocene era (or
Capitalocene, Moore 2017) to the Ecocene, an era in-between a new future
and a return to the past (Carducci 2020).
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Chapter 4
Unitary State and Federal State in Latin
America: Two Evolving Categories

GIORGIA PAVANT

SUMMARY: 1. Introduction. — 2. The Latin American area in comparative law
studies. — 3. Centrifugal trends in the unitary states. — 4. Centripetal trends in
federal states. — 5. Decentralization in Latin America and the crisis of tradi-

tional taxonomies.

1. INTRODUCTION

Decentralization processes and trends in federalism have been addressed
in great depth within the contemporary literature, although there is no
uniformity of opinion on the concept of federalism: there is no overarch-
ing thesis (Gamper 2005), nor a magic formula to define it (Rosenn 1988),

as it is a concept that varies over time and in space.

Associate Professor of Comparative Public Law at the University of Bologna. This chapter
is based on the results of some researches on the decentralization in Latin American countries
already published in G. Pavani, Tendencias centrifugas y centripetas de la descentralizacion en
América Latina, in Federalismi.it, 6 March 2019; G. Pavani, E/ gobierno local. De los antiguos
modelos europeos al nuevo paradigma latinoamericano, Santiago de Chile, 2019.
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Many different disciplinary approaches have been adopted to study this
phenomenon from a sociological, institutional/constitutional and political
perspective; these range from considering federalism as a process, following
an empirical-dynamic perspective (Friedrich 1968), to the idea of federalism
as a pact (Elazar 1987).

The same consideration applies to the nuanced federal state category: the
characteristics of the legal systems are such that “each decentralized State is
decentralized in its own way” (Vandelli 2016).

Despite the crisis in theoretical categories, decentralization process-
es have been increasing due to a centrifugal tendency to distribute power
and an apparent “revitalization of the federal idea” since the end of the
Cold War (Burgess 2012).

In the face of this worldwide trend towards decentralization — in all its
subtleties — the Latin American area may be considered an “experimental
laboratory” of great value in studies relating to forms of state.

Both the earlier experiences as federal states and the new decentraliza-
tion processes characterizing a part of the Andean area represent an ex-
cellent example of combined centrifugal and centripetal trends that may
be studied in the broader context of the circulation of decentralization
models. The transformations in the territorial organization of power oc-
curring in many Latin American countries have implications for form of
state transformation processes (intercultural: Bagni 2017) and the vertical
and horizontal distribution of power (presidentialism and federalism seen
as two sides of the same manifestation of power). Comparative analysis is
used to study the evolution of decentralization in the various countries of
the area through the determinant elements (the historical and constitu-
tional framework), the principles that guide territorial organization, terri-
torial levels, the distribution of competences, the elected nature of territo-
rial bodies; the scope of the principle of territorial autonomy, centrifugal
trends — towards decentralization — or centripetal trends — towards the
centralization of power —, identifying the tools used by the central state to
strengthen the federal or unitary nature of the state.

2. THE LATIN AMERICAN AREA IN COMPARATIVE LAW STUDIES
In the geographic area that stretches from Rio Bravo, in the north, to

Cape Horn at the tip of Patagonia, otherwise known as América Latina or
Latinoamérica, there are countries that share some common traits, each pre-
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serving its own identity. Most of these traits were acquired during the colo-
nial period and in the decades following independence; they have been con-
solidated over time, becoming “traditional elements of cohesion”, to which
“novel” ones were added (Carpizo 2005).

The legal-political tradition — the foundations of which can be found in
the common heritage of Spanish and Portuguese legal systems — was sub-
sequently influenced by countries such as France and the United States, to
which the literature has often assigned too much importance with respect to
the Spanish and Portuguese roots (at least in the case of some longstanding
public law institutions).

It is well known that ever since the territories were assigned to Spain
and Portugal in 1493, the law in Latin American countries has been influ-
enced by foreign laws extraneous to the area. These trends are reflected in
the legal systemology: the influence of the French Civil Code was such that
Latin American countries were placed in the category of civil law, at least
in everything relating to private law (David-Jauffret-Spinosi, 2010), at the
same time contributing to their relegation to “the margins” (Somma 2015).
The United States played an important role, initially in the acquisition of
constitutional law institutions and models (such as the presidential form
of government and a federal organization) and subsequently outside the
sphere of public law.

Foreign influences can be seen in the part of the Constitutions dedicated
to territorial organization and the choice of the type of state. In this case,
it is impossible to identify a single “clement of cohesion” or a single for-
eign influence, because the area is clearly bipolar and has historically seen
the emergence of two different types of territorial organization: the unitary
state and the federal state. The largest states in size and population looked
to the US federal model, whereas most developed instead under the unitary
state paradigm and adopted the French-Napoleonic organization model,
which was enabled by the “three hundred years of centralized colonial dom-
ination” (Véliz 1984).

Although until recently the two “sub-areas” were internally quite ho-
mogenecous, the decentralization process now affecting — in different ways
— some states of the Andean area mar the homogeneity of the sub-area of
unitary states. Many are undergoing a process of “transformation or reor-
ganization” of the unitary state that is impossible to describe following the
rigid 19 and 20™ century criteria and the classic taxonomies (based on legal
criteria alone) revolving around the distinction between unitary state and
compound state (Pavani-Estupifidn Achury 2016).
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In particular, the constituent processes of Ecuador and Bolivia were based
on a project of a plural society, and the new Constitutions, approved in 2008
and 2009 respectively, show how this is a principle that shall have to guide
all political processes, including that of decentralization (see D’Andrea,
chap. 5 this volume).

This push towards decentralization confirms that centrifugal and cen-
tripetal trends have overlapped in Latin America: just as centralism has
marked not only unitary states, so federalism has marked not only fed-
eral states. Many countries that adopted the unitary form of state had
experienced federalism, even for short periods: the Federal Republic of
Central America, after Mexico’s independence in 1821; Simén Bolivar’s
1826 proclamation regarding Colombia, Peru and Bolivia; Chile’s very
brief experience that began with the implementation of the Federal Law
of July 14, 1826 and ended on August 12, 1827; the small federal interreg-
num in Colombia, promoted by the Constitutional Charters of 1858 and
1863 (Morelli 1991).

At the same time, the centralist structure implanted by Spain in America
through the municipalities, cabildos, intendencias and diputaciones provin-
ciales is such that in countries like Argentina and Mexico the adopted fed-
eral model “is not merely a copy of the North American model” (Ferndndez
Segado 2002) but has some distinctive features suggestive of centralist feder-
alism and neo-federalism (§ 4).

The history of each country and the centrifugal and centripetal trends
that have characterized the Latin American area in recent times make it
difficult to ascribe individual countries to one class or another. In studying
the transformations of the unitary state model, we can group some states
(Colombia, Ecuador, Bolivia, Peru, Chile, Paraguay and Uruguay) on the
basis of their origin. These states confirm the unitary model in their con-
stitutional texts (with initial bureaucratic-administrative decentralization).
Nevertheless, some are undergoing decentralization processes and pres-
ent certain special or unique characteristics which lend themselves well to
studying the evolution of the traditional form of unitary state. States may
be classed differently according to the aims of the analysis: if reference were
made to centrifugal forces, Uruguay and Paraguay could almost be excluded;
if centripetal forces were also considered, the class of unitary states would
include Venezuela, which is formally classified as a federal state. If the focus
were solely on the constant unitary trait, one could exclude countries such
as Bolivia and Ecuador, which are in theory moving away from the unitary
model through a very distinctive decentralization process.
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Depending on the degree of similarity to the Napoleonic model, it is pos-
sible to formulate an initial classification, stating that different variants of
the unitary state have developed in Latin America (§ 3), and assert that the
unitary state is not a monolith, as: “it could be stated that, while each de-
centralized State is decentralized in its own way, the unitary States, instead,
are all unitary in the same way. This belief — widespread — is now disproved
[...]” (Vandelli 2016).

The selection of federal states is less complicated than that of unitary
states. From the start, the leading scholarship considered Argentina, Brazil,
Mexico, and Venezuela as the four federal countries of Latin America.

As clarified earlier, this does not mean that there have been no other fed-
eral experiences in the history of that part of the American continent, but
that the territorial organization of these countries has looked to the federal
state model from the start and continues to do so, albeit with “centralist
intervals” often due to military governments. Nor does it mean that Latin
American states are assigned to one class or the other in accordance with
self-definitions in their respective Constitutions, since the wording embod-
ies the political-cultural commitments emerging from the constituent as-
semblies and is at times seemingly conflicting.

Latin American countries provide a good example of this semantic con-
flict. Many of them define the unitary form of state while providing for
forms of decentralization: Bolivia (a unitary/plurinational communitarian
state; unitary/decentralized and with autonomy: art. 1, Cost. 2009); Ecuador
(an independent/unitary/intercultural, plurinational State, organized in the

Jform of a republic and governed in a decentralized manner: art. 1, Cost. 2008).

Reference to the federal structure is found in today’s Constitutions and
in many of the earlier ones also. The classic denomination of federalism
— ‘United States’ — was adopted by Brazil until 1967, by Venezuela until
1953 and by Mexico, the only country that has maintained it to date. The
Brazilian constitution of 1967 called the country Brazil only, but the 1969
amendment added the adjective federal, whereas Venezuela was called the
Republic of Venezuela without any other adjective, which some authors
consider suggestive of a centralized form of government (Alexander 1965).

In the current Constitutions the term federal state is found in the
Preamble and in art. 4 of the 1999 constitution of the Bolivarian Republic
of Venezuela (federal and decentralized), art. 1 of the 1994 constitution of
Argentina (7he Argentine Nation adopts the federal republican representative

Jform of government. |...]), and art. 1 of the constitution of the Federative
Republic of Brazil (formed by the indissoluble union of the states and munic-
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ipalities and of the Federal District [...]). The political constitution of the
United Mexican States declares that the Mexican nation is one and indivisi-
ble, while the federal pact is found subsequently, under point A III.

3. CENTRIFUGAL TRENDS IN THE UNITARY STATES

Having completed the processes of decolonization, most Latin American
states adopted the unitary form of state, which in its Napoleonic phase is
characterized by: the homogeneity and uniformity of the municipal orga-
nization; the creation of a municipality for each urban area; the elected
local administrations; the division of functions assigned to the territori-
al institutions, distinguishing between “own” functions and “delegated”
state functions; the establishment of the department or of an intermediate
level of government to allow control by the state; the establishment in that
level of government of a prefect, mayor, governor or representative of the
state in the territories.

The essential features of this model have been assimilated by states in dif-
ferent ways, depending on their decolonization processes and the construc-
tion of nation-states, and have been transformed, adapted or incorporated
into Spanish institutions already present in the American area. This is why
the French influence alone cannot explain Latin America’s trend towards
centralization: “no doubt the three hundred years of centralist, unitary and
hierarchical colonial domination have produced a unique form of territorial
organization” (Pavani-Estupifidn Achury 2016).

In any case, the centralist character was undermined by the diversity and
heterogeneous geography of America: “in the central Andes, a relatively ho-
mogeneous type of territorial organization predominated, reflecting and re-
inforcing the control that the colonial state had over the population”; in the
Caribbean, heterogeneity prevailed both in the forms of territorial regula-
tion and in the question of territorial control (Herrera 1999).

As was the case during the initial implementation of the unitary model
(neither peaceful nor uniform), even at this time of transformation of terri-
torial organization, it is difficult to argue that many Latin American states
are abandoning the unitary model and shifting towards the model of a re-
gional or even federal state, as defined in the literature, because “the context,
the mixing, the hybridization of institutions have in recent decades taken on
a fresh dimension that is specific to these territories, their people and their
needs” (Pavani-Estupifidn Achury 2016).
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An initial attempt to classify Latin American unitary states in the light of
current transformations and adopting an approach based on similarities (or
differences) with respect to the essential characteristics of the Napoleonic
model leads to the following considerations. It can be stated that different
variants of unitary states have emerged in Latin America: some with almost
no political decentralization (e.g., Uruguay and Paraguay), others with pro-
cesses somewhere between déconcentration and décentralisation (e.g., Chile,
Colombia, Peru), and yet others more decentralized, with even a certain de-
gree of asymmetric territorial autonomy (e.g., Bolivia and Ecuador).

The constitutional reforms and constituent processes of recent decades
have brought novelty and represent a new stage in the development of
modern constitutionalism. The reiteration of the unitary model stands out
among the novel elements, along with the principles that govern the decen-
tralized states and their expressions of ancestral autonomy, as they are re-
called in the Bolivian Constitution: suma qamasa (vivir bien), andereko
(vida armoniosa), teko kavi (vida buena), ivi maraei (tierra sin mal) e ghapaj
#an (camino o vida noble), principles that should inspire the entire territorial
organization (Baldin 2019).

The choice of the decentralized form, in line with the political design
defined by the constituent assemblies, is particularly evident in the specific
cases of Ecuador and Bolivia, in which political decentralization can be un-
derstood as a necessary condition for realizing the project of an intercultural
and plurinational state (Gargarella-Courtis, 2009; Salazar Ugarte, 2013).

The role of native communities is one of the most important elements
of this decentralization process: it is a key feature contrasting with the para-
digm of classical sovereignty of Western-liberal origin, based on a concept of
pluralism/multiculturalism, of “assimilation” and not integration. The new
wave of constitutionalism, with the recognition in constitutional texts of the
rights of indigenous peoples (and their territories) and the affirmation of the
“intercultural” state, breaks with this paradigm; it also upsets the tradition-
al categories of state organization, defined according to rules of Western-
European derivation governing relations between centre and periphery and
between state and citizens.

Despite the paradigm shift, particularly evident in some countries, the
French-Napoleonic influence is perceived in the centralized organization of
power, albeit with some peculiarities. In some cases, the classic elements of
the unitary state mentioned above prevail over the new elements and over-
shadow the centrifugal trends towards decentralization that the constitu-
tional and/or legislative reforms were intended to bring about.
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This is the case of the intermediate level of government, which in sev-
eral countries continues to be identified with the French model of the de-
partment (Colombia and Peru do not complete the constitutional project
of forming Regions). Even when Regions are established, as in Chile, the
rationale is the déconcentration of power rather than décentralisation, in
part a vestige of the periods of dictatorship that strengthened the power of
the central government.

A change can be seen in Bolivia, where there has been a shift from view-
ing departments as executors of central state policies, to considering them
bodies possibly able to define their own policies and manage their own terri-
tory. Regions, created in opposition (politically) to the departments, appear
less autonomous. In the case of Bolivia, the emblematic feature of French-
Napoleonic déconcentration has been transformed into an entity more like
the Regions of European regional states.

The idea of the municipality as the building block of local government is
a remnant of the French-Napoleonic system; governed by a directly elected
mayor, it has its own powers and powers delegated by the centre, although
there has lately been a tendency to promote associative mechanisms be-
tween territorial entities (as evidenced by the Ley Orgdnica de Ordenamiento
Territorial colombiana no. 1454 of 2011).

Even though legislative and constitutional reforms have maintained some
of the entities typical of the unitary model, the break from the principle of
uniformité — an expression of the principle of egalité, a precept of the French
Revolution and already present in the centrist structure implanted in Latin
America by the Spanish crown — marks a change. The defining feature of
the unitary state theoretical construct falters in nearly all the states exam-
ined, especially in Bolivia and Ecuador, where the principle of unity is not
equivalent to the idea of homogeneity characterizing unitary states, at least
in the initial version, but to the cohesion required to implement the process
of state integration based on autonomy.

A territorial organization based more on asymmetry than on uniformity
emerges in these countries. It is not, however, the asymmetric character that
has characterized regionalism in some European states, used as a tool to rec-
ognize the rights of minorities (linguistic communities or nationalities that
existed prior to the formation of nation-states). The asymmetry in Andean
states is not due to the division of territory to exclude but determined by the
participation of the territories assigned to indigenous/ancestral peoples in a
single plurinational state (a state in which all these peoples coexist). That is
why the aim was not to build a new state with the characteristics of the ethnic
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federal form, but rather a state (self-proclaimed unitary) that embraces all eth-
nic differences (recognized through a decentralized territorial organization).

4. CENTRIPETAL TRENDS IN FEDERAL STATES

The renewal of the concept of federalism in recent years has enabled emergent
federal states to develop in different ways with respect to the models in the
literature (USA, Switzerland and, in part, Germany), abandoning the aggre-
gative, symmetrical, egalitarian and homogeneous process of formation (i.e.
based on the concept of a nation with a liberal imprint that pursues cultur-
al homogeneity) in favour of new federative processes (based on devolution
and founded on different historical-cultural and constitutional paradigms) in
which asymmetry becomes the rule. In Latin America, these processes affect
the states originally adopting the unitary model — as in the case of Ecuador and
Bolivia — more than those adopting the federal model from the start.

In the past, these countries have been identified and classified as “emer-
gent” federations rather than “mature” federations, a distinction based pri-
marily on time, institutional features and adaptability to change (Watts,
2008). Along with other emergent federations, the four Latin American
states have been considered “fragile,” because they experienced military rule
and dictatorships (Steytler-De Visser 2015). In the most recent compara-
tive studies, these countries continue to be contrasted with the “mature”
American model (Palermo-Késsler 2017).

These circumstances have produced and continue to produce differences
with respect to the United States model. In Latin-American federal states
“the political system does not always succeed in configuring federalism as a
brake on central power, according to Hamilton’s well-known assertion: both
because of the clauses that in fact limit peripheral powers and because of the
non-uniform democratic praxis, due to the fact that states of emergency and
the concentration of power have in the past been imposed on the democratic
parentheses” (Pegoraro-Rinella 2018). “Latin American hyper-presidential-
ism” with its traditional concentration of power in the federal government
and, internally, in the President, as well as the almost total absence of true
fiscal federalism, has granted very little autonomy to the territorial entities
(Ferndndez Segado 2002).

All these social, cultural, political and legal circumstances have had an
impact on the development of federalism in Latin America, preventing or
seriously hindering its consolidation.
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This difference may be explained by the different approach to federalism
adopted in legislation, doctrine and jurisprudence, the main legal formants
(Sacco 1991), i.e., the different sets of rules and propositions that help gener-
ate the legal order of a group within the system and that, in this case, appear
somewhat “misaligned”.

From the comparative law perspective, the analysis of legal formants sug-
gests that the four Latin American countries are not merely a different way
of implementing the US model.

According to the constitutional (normative) formant, “the four coun-
tries follow the so-called North American system: everything that is not
expressly granted to the federation are powers reserved to the federative
entities” (Carpizo 1973). It is the mechanism of dual federalism that has
characterized the early federal phase of many states and, in the area under
study, of Argentina and Mexico in particular, at least in theory. Despite the
clarity of the rule reported in various constitutional texts, in practice the
legislative and administrative development of the Latin American federal
states has been different.

Right from the start of federal experiences, there has been a trend to-
wards the centralization of power in the hands of the Federation, in partic-
ular the federal Executive, far removed from the theory of dual federalism.
This has been particularly true in Venezuela, the constitutional design of
which weakens the legislative power, preventing it from exercising control
over the executive power (articles 156 and 164 of the Constitution).

Except for Venezuela, the Constitutions of the other states define the
essential features of the federal state identified in academic writings.

However, legislative development and interpretation of the constitution
have moved some states away from these minimum requirements, leading to
a misalignment between law in books and law in action, particularly in some
areas subject to legislative reform (as in the case of health in Venezuela and
of tax co-participation in Argentina and Mexico). This trend towards the
centralization of power and this “centralizing culture” have been favoured
by the doctrine of the courts. Often the Constitutional Courts charged with
settling disputes between the federation and the member states have ruled
in favour of the federation, through what has been dubbed “centrist juris-
prudence” (and this happens even when the Court is not formally the arbi-
trator, as in Brazil).

The literature, after studying the historical evolution and the different
functioning of the two previous legal formants, has adopted a set of mod-
els to describe the evolution of federalism in the Latin American area. It
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has used the category of centralized federalism to describe the phenomenon
of concentration of power in the Federation. In the case of Venezuela, the
terms “authoritarian centralism”, then “democratic centralism” and, last-
ly, “neofederalism” (Lépez Aranguren 1987) have been used to describe
the situation in which member states have only the powers granted by the
federal legislature.

As for centralized federalism, it should be noted that this category does
not identify the generalized process of “centralization” affecting practically
all existing federal systems worldwide. This is not the phenomenon to which
scholarship refers when it uses the model of centralized federalism to de-
scribe Latin American cases: “on the contrary, it seeks to define a different
federalism in which state, provincial or regional and local powers are total-
ly dependent on decisions of national scope adopted by the central power”
(Ferndndez Segado 2002). In addition to the dominant scholarship that
shares the view of centralized federalism, some scholars have considered cer-
tain features of constitutional and legislative reforms as typical of coopera-
tive federalism, the evolution of federalism in which powers and functions
are shared between the two levels of government (federal and state).

In this context, we wish to point out the evocative power of federalism
models in the literature and their different application in the (self-defined)
Latin American federal states through the analysis of legal formants, high-
lighting the marked dissociation of constitutional text, legislative evolution
validated by thelegal interpretation of federal courtsand by doctrinal theories.

This methodological approach has revealed that the federal state in Latin
America has not only diverged from the US model but also developed differ-
entlyin the four countries, each of which has followed its own “growth curve”.

Each country has had moments in which federalism developed at a slower
pace, particularly during military rule and other times of democratic crisis.
Furthermore, in some of the cases examined, it is possible to detect an in-
volution rather than an evolution of the curve (i.e., of federalism, with the
extreme case of Venezuela). In terms of verifying the uniformity of growth
curves among states, the analysis of legal formants outlined above helps cor-
roborate certain trends, going beyond the specific data (quantity and type of
legislative powers distributed between federation and states, etc.) providing
useful information for interpreting the curve.

The trend towards centralization seems predominant with respect to
the (few) attempts to increase (or fully recognize) the constitutional au-
tonomy of member states and, in some cases, even of municipalities vis-
a-vis the Federation.
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Although the choice of the federal model is common to all four of the
states mentioned, there are differences: Venezuela confirms an involution
of the growth curve; Brazil’s growth curve is characterized by many “fits and
starts” due to the multiple periods of military rule, which halted the imple-
mentation of the federal design and affected its development; the curves of
Mexico and Argentina would be the most consistent with the federal mod-
el and its determinants, but each is characterized by peculiar elements that
have strengthened the Federation at the expense of the autonomy of mem-
ber states (in Mexico the political influence and role of the President, along
with numerous constitutional reforms; in Argentina the very limited finan-
cial autonomy of the provinces, among other factors).

S. DECENTRALIZATION IN LATIN AMERICA AND THE CRISIS OF
TRADITIONAL TAXONOMIES

All this leads us to a broader reflection on the categories and the criteria used
to define them.

The literature had already reconsidered the initial category of federalism,
reasoning in terms of “neofederalism” and “unitary federal States” (Hesse
1962) with reference to Brazil, Argentina, Venezuela and Mexico, and in
terms of various forms of decentralization for the other Latin American
countries thatadopted the initial unitary form of state, even envisaging a form
of federalism based on a plurinational criterion (Pegoraro-Rinella, 2018).

As highlighted earlier, it is difficult to assign the various Latin American
countries to either the federal state or the unitary state category, because the
Latin American area lends itself to a different way of study, depending on
the classification criteria adopted. If for some countries the doubts are miti-
gated by the historical (and constitutional) data and by the fact that many of
the minimum requirements indicated in the literature are met (e.g.: Mexico
and Argentina, which are closer to the federal state model, whereas Uruguay
and Paraguay are very close to the unitary state model), for other countries
it is not so simple.

Classic categories also falter in the face of the new Constitutions of
Ecuador and Bolivia, which on paper are moving away from the unitary
model through a very atypical decentralization process.

It is difficult to place each country in a set category (unitary state/com-
posite state, whether federal or regional), particularly in the case of (ini-
tially) unitary states that have established intermediate political-territorial
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structures or levels with varying degrees of autonomy. In some cases, these
levels of government have proven to be more effective than those repre-
sented by the member states of some federal states. In addition, the (ini-
tially) federal states all record a general trend towards the centralization
of power at both the legislative and the administrative level. The (initial)
decentralization of unitary states operated essentially at the administrative
level and strengthened the central state at the expense of the territorial
entities; in contrast, the decentralization of federal states operated essen-
tially at the political level and allowed for the recognition and autonomy
of intermediate territorial entities.

In Latin America both categories have evolved but remained distinct:
“the decentralizing trends in the unitary State do not necessarily lead to the
development of a federal form. Nor does the centralizing federal State always
result in a unitary State.” (Herndndez Becerra 1995).

The previously mentioned trend towards centralization in the federal
states follows different trajectories from those that characterized the cen-
tralism of unitary states, and the centrifugal trends recorded in the unitary
states look to forms of autonomy different from those granted to the mem-
ber states of the federations, focusing on forms of participation that bring
citizens ever closer to their territories. The (initially) unitary states have es-
tablished intermediate political-territorial bodies or levels with more or less
marked autonomy (in some cases more effective than that of the member
states of some federations).

In Latin America, these phenomena are particularly evident when con-
sidering the (lack of) mutual exchange and influence among the various
states in the adopted solutions. Ecuador and Bolivia, in regulating their re-
spective decentralization processes, have not looked to (and have not been
inspired by) the federal experiences of their neighbouring federal states, but
have promoted a new form of state (unitary and decentralized) respecting
plurinationalism. These are the reasons why the old, classic bipartite division
unitary state/federal cannot apply to the Latin American area, as it does not
represent the many peculiarities of contemporary forms of state.
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Chapter 5

Decentralisation, Pluralism, Indigenous
Communities and Popular Power in Latin
America between Unitary States and
Federal States

AMILCARE D’ANDREA’

SuMMARY: 1. Methodological premises and terminological clarifications: ad-
ministrative decentralization and territorial autonomies between the unitary
state and the federal state. — 2. The peculiarities of the unitary state. — 2.1. The
plurinational state — 2.2. The socialist unitary state of the 21* century. — 3. The
peculiarities of the federal state and the “socialist federalism of the 21* century”.
— 4. Conclusions.

1. METHODOLOGICAL PREMISES AND TERMINOLOGICAL
CLARIFICATIONS: ADMINISTRATIVE DECENTRALIZATION AND
TERRITORIAL AUTONOMIES BETWEEN THE UNITARY STATE AND THE
FEDERAL STATE

In the comparison of public law, the investigation aimed at determining the
“identity” of a state requires a methodological framework that allows us to
read the fundamental rules, at the basis of the state legal order, in the light of

Ph.D. in Comparative Public Law, Universita of Campania “Luigi Vanvitelli” and
University of Nantes.
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the historical, philosophical and political substratum of reference, to objec-
tively understand their modalities of intervention in the sphere of reality. The
division of powers, the form of state and the form of government make up the
structure that gives birth to political-institutional objectives, capable of satis-
fying the request for social organization of a dominant group, whether it is an
élite, a religious community, or a political community, capable to some extent
of being the spokesperson for majorities and citizen / popular compromises. If
the unifying role of constitutions is observed in the light of legal families and
the role of various cultures in the processes of law production, it is possible to
frame specific areas of micro-comparison, considering at the same time, on the
one hand, the processes of global interconnection and, on the other, the living
law. Thus, the convergence between comparative law and comparative con-
stitutional law is also noted, while at the same time maintaining, as has been
noted, their distinct structural autonomy (Pegoraro, Rinella 2017), distanc-
ing oneself from the “monist” perspectives of global constitutionalism, which
would instead entail “a sort of dilution of the State in the mare magnum of
globalization” (Amirante 2014).

The investigation into pluralism and decentralization requires reflec-
tions that intersect with the recognition of the role of the values of culture
and tradition, understood as “a work of representation of reality based on
a set of previously learned data” (Glenn 2011), of the related communities
within a legal system. The observation of the territorial organization of the
state in Latin American legal systems, between popular power in the new
“socialisms”, participatory democracy, pluralism and indigenous commu-
nity-nations, does not allow to delineate defined counterparts, but “hy-
brids” sculpted by history, by confrontation-clash of cultures and political
economic processes. The forms of decentralization thus highlight, as has
been noted, “centrifugal tendencies in the unitary states” and “centripetal
tendencies in the federal states” (see above, chapter 4; Pavani 2019).

With the appearance of the nuevo constitucionalismo latinoamericano
and with the democratic-revolutionary waves that, at the turn of the twen-
tieth and twenty-first centuries, overwhelmed the American subcontinent
through requests for substantial equality and guarantees of fundamental
freedoms, there has been the implementation of organizational-territorial
asymmetries in order to respond to the demands of pluralism and self-de-
termination of local and / or indigenous communities, experimenting with
innovative approaches to participatory democracy and specific policies for
the decentralization of power. The “type of state” concentrates the study and
reflection precisely on national identification in relation to a higher or lower
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decentralization. This also includes the constitutional investigation on the
role of local cultural communities, as well as populations both non-sedentary
and specifically rooted in a territory, such as indigenous peoples (Pegoraro,
Rinella, 2017; Lanchester 1990).

Here, the analysis of the types of state will move between the “State-
Regions / Federated States-local communities” relations in Latin America,
where certain powers are expressed differently, over associated life of entities or
social groups within a limited and recognized territory, or a rural spatial area.

The type of state has become an independent field of study for the hor-
izontality of the form of state. The expansion or limitation of more or less
incisive policies of territorial decentralization, and the constitutionalisation
of community rights, increasingly take place independently from the hori-
zontal relationship between authority and freedom. Western public law, in
analysing the vertical relationship of the form of state, has moved exclusively
between federalism and regionalism for a long time, excluding the equally
relevant relationships between, for example, power and territories, clans and
tribes, as happens in many geographical areas of the world. Not only is it
the state-apparatus confronted with peripheral institutional entities, but
also with groups and communities structured differently from the centre,
overcoming the mere reproduction of the central model on a portion of the
territory. The colonial residues or the pro-West proposals that remain or
prevail in the constituent processes in other latitudes of the world, just like
for the forms of state and the forms of government, do not always achieve
perfect adherence with the receiving juridical-political culture. As far as the
types of state are concerned, decentralization is not always contained in the
unitary, federal or regional models understood in the West. The imposed
territorial models clash with different ethnic groups, religions, indigenous
and political-economic paradigms, creating original legal-social structures,
largely born from the superimposition of pre-existing legal-social structures,
often through forms of colonialism.

The analysis of decentralization, capable of moving beyond the bureau-
cratic-administrative aspect, will try to highlight the multifunctional link
between the distribution of political power and sovereignty with historical,
traditional and cultural pre-juridical elements. For the reasons just men-
tioned, the study of decentralization phenomena can concern both the re-
lationship between authority and society in the broad sense of the term, in-
sofar as the peripheral entities represent the latter politically, and the mere
distribution of power to the inside of the apparatus, intersecting interdisci-
plinarily also with the form of government.

CHAPTER S - DECENTRALISATION, PLURALISM, INDIGENOUS 91



The term decentralization is used to mean organizational policies regard-
ing the ownership of certain functions and their effective exercise, which
can affect all the types of state briefly mentioned above. As established in
the doctrine, it initially implied the “bureaucratic decentralization” and
the “institutional decentralization” (Pegoraro, Rinella 2017). The first in-
dicates the mere administrative organization of the state, in which the cen-
tral system, holder of the powers of control and direction, in a hierarchical
relationship, aims to satisfy certain local and peripheral needs. So-called
“institutional decentralization”, on the other hand, attributes functions,
usually purely technical, to entities that are separate from the state for the
exercise of economic activities. With administrative decentralization, on
the other hand, a power that is not merely executive or functional is trans-
ferred to the bureaucratic machine; furthermore, it is not only aimed at
externalizing a technical role, but also an effective decision-making power.
This attribution of powers takes place through a specific connection, nor-
mally constitutionalized, no longer hierarchical but based on the criterion
of competence, establishing limited powers of call-back (Pegoraro, Rinella
2017). Authoritative action in the exercise of administratively decentral-
ized functions represents the first step towards the socio-political evolu-
tion of autonomy, affecting the form of state and the relations between au-
thorities, freedom and citizens, expanding the decision-making space for
certain purposes, which affect the conquest of legal powers or the change
of political-administrative orientations up to the attribution of territorial
legislative powers. These indications, as a rule, are included in the consti-
tutional provision, and represent one of the triggers, in the case of intoler-
ance of the reference system, of the appearance of a new constituent pow-
er. In some countries of the Latin American subcontinent, it is interesting
to notice how the implementation of the political direction, which does
not always follow a hierarchical order, is more incisive in the lower territo-
rial levels (muncipios, comunas) compared to intermediate levels (regiones,
estados miembros) or there is “almost a substantial institutional equality
between Municipalities and States” (Pegoraro, Rinella 2017).

In the sections of the Latin American constitutions dedicated to terri-
torial organization and the choice of the type of state, the two main forms
of territorial organization are generally found: “The largest states in terms
of size and population were inspired by the US federal archetype, while
most were born under the unitary state paradigm and adopted the Franco-
Napoleonic model of organization” (Pavani 2019; Véliz 1984; see above,
chapter 4). Following this overview of Latin America, it will be possible
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to see how the types of state are converging within increasingly blurred
categorical boundaries.

Ashas been carefully noted, the rigid separation between the unitary state
and the compound state, which characterized the legal doctrine of the nine-
teenth and twentieth centuries, can officially be considered obsolete today,
especially if we analyse Latin American “federalisms” (Pavani, Estupifian
Achurry 2016), between decentralization, indigenous communities and
popular power in the new “socialisms”. By “federalism” we mean “the move-
ment of thought that advocates a form of social organization capable of
combining two opposite tendencies of modern society: that of globalization
of the economy and sharing of resources on the one hand, and that of the
defence of the cultural-historical identity of groups and individuals, on the
other” (Bagni 2002), finding fulfilment in the federal state but without ex-
hausting itself in it. Federalist practice and federal philosophy also manifest
themselves in the unitary and regional state, and in its intermediate variants
(Mastromarino 2010).

As G. Pavani recalls, in analysing the types of state and their relations
with decentralization policies, pluralism, and the role of local or indigenous
communities, within the formants, regarding legal norms, doctrine or juris-
prudence, it is possible to identify the rules that, in a legal system, contribute
to the achievement of the legal order (Sacco 1991; Pavani 2019), also with
a specific definitional need. The comparative approach thus makes it possi-
ble to evaluate the trends towards the abandonment of classical taxonomies
and to verify the evolutionary peculiarities of certain states (Pavani 2019; see
above, chapter 4), through diachronic analysis, in contexts where principles
rooted in the territories, through political-social actions, manage to become
an integral part of the legal system of reference, intersecting at the various
territorial levels and at the distribution of powers.

2. THE PECULIARITIES OF THE UNITARY STATE

We are assuming that even the unitary state can articulate its territorial or-
ganization in favour of basic entities, such as municipalities; of intermediate
bodies, such as the provinces; of higher entities, such as regions or metropoli-
tan cities. Local authorities can also join in association forms for the manage-
ment and administration of specific services (Pavani, Pegoraro 2006).

Here, we will examine prototype models of unitary states with a centrif-
ugal tendency and characterized by an asymmetrical declination of the prin-
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ciple of autonomy, in which the influences of the theories of the new dem-
ocratic socialisms are also evident: the plurinational state and the “unitary
socialist state (“rule of law and social justice”) of the 21 century”.

2.1. THE PLURINATIONAL STATE

In the Latin American scenario, the concept of “plurination” is affirmed.
The plurinational state, which is still difhicult to define, emerged from the
struggles and claims of indigenous communities-nations, carried out by in-
digenous movements, in particular in Ecuador and Bolivia, and sanctioned
after the new constitutional reforms and the peculiar achievements of inter-
cultural society. It embodies a model that is placed in the bed of the unitary
state but composed of different nationalities within it: different cultures,
traditions, languages and different peoples exist and are recognized with
significant autonomy within a single state. Starting from the recognition of
linguistic rights, the constitutional texts enunciate large declarations of col-
lective rights and recognition of autonomies, allowing the drafting of very in-
cisive detailed legislation, thanks to the extensive constitutional recognition.
Specific competences are divided between the Legislative Assembly and the
territorial and regional assemblies, from territorial economic management,
and public finance, up to the recognition of specific procedural rights, with
the establishment of special courts. While structuring itself on the liberal
pillars of Western-style constitutionalism, the plurination proposes a strong
evolution above because of the affirmation of the so-called “decolonized” so-
cial state, placing itself first of all as a claim of indigenous peoples (see above,
chapter 4). The detachment from the concept of “minority” and its recog-
nition, at the basis of liberal multiculturalism, highlights the affirmation of
a fully intercultural society. Catalogued both within the types of state and
among the forms of state, the plurination, structured on the regional-ax-
tondmico system, tries to distinguish itself from the federal systems, without,
however, obtaining the hoped-for success, that is, the obvious detachment
between the unitary and federal state. After the advent of multinational
federalism (in which the prototype is recognizable in Canada), this is how
plurinational regionalism in Latin America appears to be a mirror image.
These experiments also create an interesting interconnection between neo-
municipalism and regionalism (Pegoraro, 2016) an example of which is au-
tonomia indigena oviginaria campesina (AIOC) in Bolivia, among the most
combative and well-known in the area. In fact, it is also attributed to the
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municipalities: “Son autonomias indigena originario campesinas los territorios
indigena oviginario campesinos, y los municipios, y regiones que adoptan tal
cualidad de acuerdo a lo establecido en esta Constitucion y la ley” (art. 291,
paragraph 1). This autonomia consists of “self-government, as the exercise
of the free self-determination of nations and of the original peasant peoples,
whose population shares their territory, culture, history, languages and or-
ganization or legal, political, social and economic institutions” (art. 289),
and it is exercised through “its own rules and forms of organization, with
the denomination corresponding to each people, nation or community, as
established in the respective statutes and conformity with the constitution
and the law” (art. 296). The plurination within the intercultural state, as also
reiterated by the Bolivian T7ibunal Constitucional Plurinacional, aims at re-
organizing “unity in plurality”, through “plural structures of a community
character” (SCP n ° 1714/2012, 1 October 2012).

The role played by indigenous communities is one of the most significant
elements of decentralization processes. Here, the fundamental directives are
claborated starting from the principles of pluralism and the rights of the orig-
inal peoples: with the recognition in the constitutional texts of the rights of
indigenous peoples, including territorial self-determination, and with the af-
firmation of the “intercultural” state (Bagni 2017), a break with the unitary
model and assimilationist integration of the French type takes place, especially
in Ecuador and Bolivia. In these countries, a territorial organization based on
asymmetry has established itself, which is totally different from the process
undertaken, for example, in Europe, which aims to recognize the rights of lin-
guistic minorities or nationalities that pre-exist the formation of nation-states
through pseudo-federalists built on the need for the mere division of the ter-
ritory (Pavani, 2019). This “change of course” arises from the revolutionary
and constituent thrusts of the most marginalized populations, especially in-
digenous ones, and from the needs of social inclusion and participation in the
realization of social justice, to adhere to a single unitary state, and recognizing
the ethnic element through a decentralized territorial organization. In these
countries, the “political vanguards” of decentralization have made it possible
to organize the unitary state in a renewed way, creating an intercultural na-
tional identity, recognizing the buen vivir-sumak kawsay (Baldin 2019). For
instance, theories of “socialism sumak kawsay”/“Republican biosocialism”
(Ramirez 2010) or “Andean community socialism”/“community socialism
of vivir bien” (Garcia Linera 2010), have been developed also to ensure that
the constitutional structure allowed “the indigenous people of Ecuador and
Bolivia, as well as oppressed peasants and workers, to have access to the insti-
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tutional spaces of power and representation, and to contribute to the re-elab-
oration of the economic system; and to do this, they took into consideration
the cultural and traditional peculiarities of the indigenous peoples of both
countries. These governments have also organized meetings and promoted re-
search to deepen the relationship between buen vivir and socialism” (Hidalgo
Capitan, Cubillo Guevara2017). Intellectuals like Boaventura de Sousa Santos
(2010) and Francois Houtart (2010) “have made a significant contribution to
the development of the currents of Buen vivir posdesarrollista and Buen vivir
socialista” (Hidalgo Capitan, Cubillo Guevara 2017).

Art. 8 of the Bolivian constitution states that the state must also ab-
sorb and promote the ancestral/ indigenous and ethical-moral principles of
Bolivian plural society, such as: “ama ghilla, ama llulla, ama suwa (no seas
[lojo, no seas mentiroso ni seas ladrén), suma qamana (vivir bien), iandereko
(vida armoniosa), teko kavi (vida buena), ivi maraei (tierra sin mal) y ghapaj
sian (camino o vida noble)”. In the past, the departments, an expression of
the central state, did not have political autonomy in Bolivia.

With the new constitution and the proclamation of the plurination-
al state, the political self-determination of the regions has taken over, ac-
companied by a “paradigmatic model of the constitutional recognition of
plurilingualism” (Buono 2016), providing for 37 languages, 36 of which
are indigenous. In Bolivia there was also talk of “community democracy”,
marking, as Carducci recalls, the difference between “consultation” or “in-
formation” of people, “endo-procedural” participation, and “holistic” and
“biomimicry” participation (Carducci 2018). It is exercised “through the
election, designation or appointment of the authorities and representatives
of the nations and indigenous peoples of peasant origin” (Pegoraro, Rinella
2017), as reaffirmed pursuant to art. 11 paragraph 3 of the Constitution.
They are provided for by art. 11, paragraph 2, of the Constitution, deci-
sion-making powers to meetings and cabildos. The people “through orga-
nized civil society, participates in the design of public policies and the con-
trol of the management of public affairs at all levels of government, as well
as in public companies, with mixed participation and in private ones that
manage tax revenues’ (Pegoraro, Rinella 2017), as outlined in arts. 241 and
242 of the Constitution.

The jurisprudential formant, in particular of the 77ibunal Constitucional
Plurinacional, reafirms the Bolivian paradigm of pluralismo juridico egual-
itario opposed to unitary juridical pluralism: the state has not recognized
“the (hetero) determination of recognized legal systems: it is the indigenous
peoples themselves who - in exercising the right to self-determination - es-
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tablish the rules, procedures and institutions applicable to them, without
state interference, in a constitutional framework that promotes the comple-
mentarity of functions and hierarchical equality between jurisdictions on
equal terms” (Buono 2018).

Ecuador, in art. 57 of the Constitution, recognizes the right of minority
groups to “maintain, develop and strengthen their identity, sense of belonging,
ancestral traditions and forms of social organization, and to exercise authority
over legally recognized territories and community lands” (Pegoraro, Rinella
2017). Pursuant to art. 60, they can form territorial districts to preserve their
culture, with the procedures established by law. Art. 171 of the constitution is
dedicated to indigenous jurisdiction, offering communities legal institutions to
resolve their conflicts (Baldin 2015; Pegoraro, Rinella 2017). Decentralization
shows a highly developed local power for a unitary state, as confirmed also in
this case by the jurisprudential formant, in particular of the Constitutional
Court, in relation to the leading role of municipios (Tribunal Constitucional
del Ecuador, Rol/n ° 050-2001-TC).

The constitutionalization of the principles of indigenous communities
in Bolivia and Ecuador has also had an impact on the construction of new
socio-economic models, allowing the development of new forms of state
(Bagni 2013), modelled on the implementation of the concept of Welfare
state (see above, chapter 3, § 6).

2.2. THE SOCIALIST UNITARY STATE OF THE 21°" CENTURY

Even following the transition from Estado socialista de trabajadores to Estado
socialista de derecho with the new constitution in 2019, the Republic of Cuba
shows interesting peculiarities, configuring what we can define as the “Socialist
unitary state of the 21* century”. The Cuban constitution maintains the unitary
and socialist form of state, and provides, after the enunciation of the principles
governing the Gobierno provincial del poder popular, the institution of Organos
locales del poder popular. Among the duties of the Municipal Assembly of People
Power, the art. 191 of the constitution refers to the duty to guarantee the par-
ticipation of the territories, in the wake of the new “socialisms of the 21* centu-
ry”. As political-administrative demarcations divide the national territory, the
Local Administrations direct the economic bodies and services to meet the eco-
nomic, health, educational, cultural, sporting, recreational and environmental
protection needs of the community of the territory affected by the jurisdiction
of the respective Assembly. Pursuant to art. 192 of the Constitution, for the

CHAPTER S - DECENTRALISATION, PLURALISM, INDIGENOUS 97



exercise of their functions, the local Assemblies of popular power rely on work
commissions, on initiative and wide participation of the population, and act in
close coordination with mass and social organizations. In particular, they rely
on the consejos populares, which are made up of cities, towns, neighbourhoods,
rural areas. Invested with the highest authority in the exercise of their functions,
they represent the territory in which they are established. Among their main
objectives is the development of the production and supply of services and for
the satisfaction of the assistance needs of the population, both economic and
educational, cultural, environmental and social. This is done through the pro-
motion of popular participation and local initiatives. The consejos, pursuant to
art. 194 letter a) of the Constitution, are made up of the delegates elected in the
constituencies of the district of the Municipal Assembly and subsequently elect
the President from among them. The delegates, pursuant to art. 195 letter a) of
the Constitution, have the duty to “mantener una relacion permanente con sus
electores, promoviendo la participacion de la comunidad en la solucién de sus prob-
lemas” (D’Andrea 2019). These consejos did not fail to demonstrate, however,
signs of weakness due to alack of accountability established by law, with the con-
sequent limitation of autonomous powers. A radical transformation is expected,
following the entry into force of the new constitution, in particular concerninga
“bottom-up” mechanism of decentralization and democracy.

Among the general provisions of the electoral system, art. 204 crystalliz-
es precisely the paradigm of participation combined with the representative
one, as “todos los ciudadanos, con capacidad legal para ello, tienen derecho a
intervenir en la direccion del Estado, bien directamente o por intermedio de
sus representantes eligidos para integrar los Organos del poder popular, y a par-
ticipar, con ese proposito, en la forma prevista en la ley, en elecciones periodi-
cas y referendos populares, que seran de voto libre, igual y secreto”. The rights
de peticion y participacion are regulated by art. 200 of the Constitution, in
the section relating to Garantias a los derechos de peticion and participacion
popular (D’ Andrea 2019). Pursuant to art. 176 of the new electoral act of
2019, n.127,50% of the total pre-candidates to be elected for the Provincial
Assemblies and for the National Assembly must be constituted among
the delegates of the municipal assemblies. The art. 153.1 also provides
that: “The nomination commissions are made up of representatives of the
Central Workers House of Cuba, the Committees for the Defense of the
Revolution, the Federation of Cuban Women, the National Association of
Small Farmers, the Federation of University Students and the Federation of
Middle-High School Students, nominated by the respective national, pro-
vincial and municipal directorates”. It should be noted that “the overwhelm-
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ing majority of the nearly 8 million citizens over the age of 16 with the right
to vote belongs to these mass organizations. They represent an element of
particular significance on the front of political participation, as a real link
between the electorate and the representative bodies” (Sciannella 2020).

A historical institute theorized by Fidel Castro, to implement popular par-
ticipation and for the continuous renewal of Cuban socialism, is the “Consulta
popular”. We also find it in the new constitution ex art. 108, lett. c). The
National Assembly may submit legal texts to him if it deems it appropriate
“regarding the nature of the legislation in question”. In the legislative history
of Cuban socialism, this institution has been used to elaborate, with popular
participation, the legislative contents then proposed in the consequent refer-
endums, to make the people participate beyond the mere approval or repeal of
an act or statute. “It represents one of the most significant institutions of par-
ticipation in the constitutional architecture of Cuban socialism, used by Fidel
Castro to strengthen ties with his people” (Sciannella 2020). The most varied
political-legislative projects were discussed by means of the Consulta popular,
from the 1976 reform of the constitution, up, for example, to the Criminal
Code of 1979, the Labor Code of 1984, the Act on agricultural cooperatives
of 1982, etc. Under the influence of the Marxist and Leninist doctrine, de-
mocracy cannot and must not be exhausted, in the Republic of Cuba, in the
mere exercise of voting in cyclical elections, but in the participatory practice
and popular control, through that decentralization aimed at the construc-
tion of popular power.

The new Cuban constitution of 2019 was certainly not born from the
emancipation from the conditions of exploitation and marginalization of
indigenous communities, as happened in other Latin American countries.
Consider the lack of indigenous “continental” social conflicts (in particular
Andean) and the central role played by indigenous nationalism in contempo-
rary Cuban history and mestiza culture, guiding philosophy extrapolated from
the intellectual contribution of José Marti, poet and national hero, a symbol of
the struggle for Cuban independence. In Cuba, characterized by “socialist le-
gality” (art. 9 of the Constitution), there are different declinations of the con-
cepts of participation and pluralism as compared to, for example, the new uni-
tary states of the nuevo constitucionalismo latinoamericano (D’ Andrea 2019).
As in the previous constitutional text, there is no reference to pluralism and
multiculturalism in the constitution. The prohibition of discrimination is re-
iterated in art. 42, which includes gender, sexual orientation, gender identity,
age, skin colour, and disability, among the reasons that prohibit any discrim-
ination concerning the previous constitution. But, as T. Volpato recalls, the

CHAPTER S - DECENTRALISATION, PLURALISM, INDIGENOUS 99



perception of multiculturalism in Cuba is detached from the strictly political
conception, unlike the principle of equality and non-discrimination, “being
(on the contrary) a vision aimed at evaluating the mentality and the use of
cultural diversity as elements of exchange and syncretism which, on the island,
seem to represent the most developed practice of cultural coexistence. From
this perspective, Cuba embodies a clearly multicultural socio-cultural envi-
ronment, of which integration and intergroup practice are its most relevant
elements” (Volpato 2013). The pluralism “underlying this model represents
a theoretical meta-dimension that despite ignoring the demographic-descrip-
tive, programmatic-political and ideological-normative meanings (interna-
tionally recognized as multicultural reference models for the implementation
of policies in modern liberal-democratic states), perpetuates the principle of
relative self-ascription as an essential condition for the production of a certain
type of ethnic classification which, if recognized institutionally, would almost
automatically assign a specific position and szazus to the participants to the
Cuban social structure” (Volpato 2013). The cultural integration of the late
nineteenth century went far beyond a simple form of cultural contamination,
transforming itself into a social mutation which, at its origins, affirmed the
existence of “revolutionary traditions that proclaimed that all Cubans were
equal” (De la Fuente 2000) and that guaranteed the same right to claim the
birth of a new nation, generated by their collective action. Sticking to the mere
constitutional text, the same concept of balance and equity is increasingly con-
sistent with the concept of socio-cultural absorption and assimilation. But so-
ciological observation tries to confront itself with its most intimate aspects,
highlighting in the constitutional text the common revolutionary resistance
of cultures within the same territory, of the same unitary state. In these terms,
“the diversity and the different needs of each national cultural group coexist
without mixing, in a symbolic universe that includes diversity, not as a limita-
tion to integration and coexistence”, but highlighting an “innovative perspec-
tive of the contemporary multicultural phenomenon” (Volpato 2015).

3. THE PECULIARITIES OF THE FEDERAL STATE AND THE “SOCIALIST
FEDERALISM OF THE 21°T CENTURY”

The doctrine has always included Argentina, Brazil, Mexico and Venezuela
among the Latin American federal states, as per the constitutional dic-
tate, highlighting the goal of limiting central power along the lines of
the North American system, where anything that is not attributed to
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Federacién is reserved for Entidades federativas (Carpizo 1973; Pavani
2019; see above, chapter 4).

In Latin America it is customary to speak of “centralist federalism” (see
above, chapter 4). As Pavani recalls, he does not refer to the mere central-
ization of power, already common to the evolution of modern federalism
after the First World War, as a consequence of the new conditions of mod-
ern society and increasing industrialization, but to that federalism in which
the state, provincial or regional powers, and local authorities are entirely
oriented by the decisions taken at the national level by the central power,
where the impact of provincial or regional and local power centers on politi-
cal decisions is often irrelevant (Pavani 2019; Fernandez Segado 2002). This
tendency towards the centralization of power has often been supported also
by the jurisprudential formant, through a “centralist jurisprudence” (Pavani
2019; see above, chapter 4).

In the observation of Latin America, the country that traces the federal
state in a particularly different way is Venezuela, where the peripheral bodies
are above all without a representative chamber. The art. 136 of the consti-
tution establishes that “public power is divided into municipal power, state
power and national power”, thus identifying the three levels of power.

Since 1901, when the liberal federal state system established in 1864
collapsed, Venezuela gradually began to become a “centralized Federation”
through the national concentration of almost all powers; a situation that
essentially continued until the new constitution, despite the political-insti-
tutional changes of 1946 and 1958 (Brewer-Carfas 2003). With the con-
stituent process of 1999 the art. 4 states that “La Repiblica Bolivariana de
Venezuela es un Estado federal descentralizado en los términos consagrados
en esta Constitucion”, recalling the wording of art. 2 of the 1961 constitu-
tion, according to which “La Repiblica de Venezuela es un Estado Federal,
en los términos consagrados por esta Constitucion”. However, many principles
of the Ley Orgdnica de descentralizacion, delimitacion and transferencia de
competencias del poder priblico of 1989 are constitutionalised (Brewer-Carfas
2003; Brewer-Carfas ez al. 1994). These measures were followed by others,
such as the elimination of the senate, establishing, pursuant to art. 186 of the
Constitution, a unicameral parliament: the National Assembly. The redistri-
bution of power must take place, pursuant to art. 4, “por los principios de inte-
gridad tervitorial, cooperacion, solidaridad, concurrenciay corresponsabilidad”.

In addition to the above principles, art. 165 of the Constitution, which
refers to the concurrent competence between the three territorial levels of
public power, refers the development of institutions to the ordinary law,
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through leyes de bases issued by “poder nacional, y leyes de desarrollo aproba-
das por los Estados”, specifying that “Esta legislacion estard orientada por los
principios de la interdependencia, coordinacion, cooperacion, corresponsabili-
dad y subsidiariedad” (Brewer-Carfas 2003).

Concerning the principle of interdependence, the territorial levels, in
the exercise of concurrent powers, must express relationships of depen-
dence on each other, on a reciprocal basis and through coordination. This
coordination is then in practice controlled and managed by an intergovern-
mental body set up by the new constitution ex art. 185: the Consejo Federal
de Gobierno (Brewer-Carfas 2003). As reiterated in art. 136, each of the
branches of Public Power has its own functions, but the bodies responsible
for its exercise must collaborate for the realization of the objectives of the
state , under the validity of the cooperative principle and solidarity between
political entities, thus establishing cooperative federalism as opposed to dual
federalism, which on the contrary is based on an agreement between the dif-
ferent political-territorial entities and which would embody the principle
of the intangibility of action of federal power. An institutional expression
of Venezuelan cooperative federalism is given precisely by Consejo Federal
de Gobierno. It is from this body that it depends, pursuant to art. 185 of
the Constitution, the inter-territorial compensation fund, “intended to fi-
nance public investments aimed at promoting the balanced development of
the regions, the cooperation and complementarity of the policies and devel-
opment initiatives of the various local public bodies, and above all to con-
tribute towards essential works and services to less developed regions and
communities. The Federal Council of Government, based on regional im-
balances, annually discusses and approves the resources to be allocated to the
Territorial Compensation Fund and the priority investment areas to which
these resources should be allocated”.

The vertical distribution of public power between municipal, state and
national power, in the terms defined in art. 136 of the Constitution, makes
it possible to distinguish between the powers assigned to the bodies of the
three territorial levels and the matters of respective competence, pursuant
to art. 156, 164, 178 and 179 of the constitution (Brewer-Carias 2003).
As for the municipios, the constitution also establishes the normative dis-
tinction between “atribuciones” and “materias”; art. 178 regulates “/a com-
petencia del Municipio” translated into a series of not exclusive materias;
and in articles 174 et seq. are specified atribuciones of the organs of the
municipal public power, which are exclusive : the competence to exercise
the legislative function of the municipality is attributed to the Town Hall
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Council, and to the Mayor the competence to exercise “the government
and administration of the municipality”, pursuant to art. 174 of the con-
stitution (Brewer-Carfas 2003).

A central role, in the legislative deployment that has structured popular
power, is covered by art. 184 of the Constitution, which establishes that the
law defines open and flexible mechanisms to ensure that states and munici-
palities decentralize and transfer certain services to organized communities
and groups of citizens. This has allowed an innovative ramification, the ex-
pression of a specific federalist practice inspired by the constitution, through
forms of institutional decentralization in other territorial spaces, influenced
by the evolution of times and internal migrations, going beyond municipal
decentralization. Currently, the consejos comunales and the comunas have a
central role in Venezuela.

Starting in 2007, with the announcement of the government to build the
“21%-century socialism”, a series of considerations were formulated, which
directly influenced the political-territorial division of the Republic, since
they included the creation of comunas, entities modelled by the aggregation
of communities and constituted as forms of self-government and direct de-
mocracy, to build that effective territorial decentralization in which popular
power could be expressed.

In the establishment phase, in particular with the reform of the Ley
Orgdnica de descentralizacion, delimitacion y transferencia de competencias del
poder piiblico in 2009, the control of the reorganization process was trans-
ferred to the central state. Then, with a series of acts on popular power of
2010, the system of interrelationships of the comunas is realised, which fuels
the political-territorial decentralization and the distribution of power at the
local level. In carrying out the project of this federalism of “21*-century so-
cialism”, socialism, in Venezuela, becomes a non-partisan value closely linked
to the concept of “suprema felicidad social”, of autonomy and protagonism.

Socialism is precisely defined by the Organic ley of the poder popular of
2010 as “a kind of social production relations, focused on solidarity coex-
istence and on the satisfaction of the material and immaterial needs of the
whole society, whose fundamental basis is the recovery of the value of work
as a producer of goods and services to satisfy human needs and achieve the
suprema felicidad social and integral human development. For this, it is neces-
sary to develop social property concerning the basic and strategic factors and
means of production, which allow all Venezuelan families and citizens to use
and enjoy their individual or family assets or property and exercise the full
enjoyment of their economic, social, political and cultural rights” (art. 8.14).
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This development is possible through Popular Power, defined in art. 2
as “The full exercise of sovereignty by the people at the political, economic,
social, cultural, environmental, international level and in all areas of desezn-
volvimiento y desarrollo of the society, through its diversas y disimiles forms
of organization, which build the Eszado comunal”. The Estado comunal is de-
fined as a “Form of political-social organization, based on the democratic and
social rule of law and justice established in the constitution of the Republic,
in which power is exercised directly by the people, with an economic model
of social ownership and sustainable endogenous development, which makes
it possible to achieve the supreme social happiness of Venezuelans in social-
ist society. The comuna is the fundamental conformation cell of the Estado
comunal’ (art. 8.8).

The comunawould therefore be the ideal space to form self-government:
a space with a smaller territorial dimension than the Municipio, but great-
er than the area of the Consejo comunal: it must be economically self-sus-
tainable and must receive the transfer of certain functions and services
performed up to now by municipios. This proposal was contained in the
Primer Plan Socialista de Desarrollo Econdmico y Social de la Nacidn (2007-
2013) which contemplated the creation of a new institutional framework
in which the comunas were to become “the fundamental cell for the forma-
tion of the Estado comunal’, as required by art. 8.8 of Ley orgdnica del pod-
er popular. The consejos comunales are conceived as organs for the direct ex-
ercise of popular sovereignty and the comunas are framed in the geographic
and population area that allow the deployment of consejos themselves. The
construction of popular power represents the fundamental objective, and
has, as its purpose, pursuant to art. 4 of the Ley orgdnica del poder popular,
to “guarantee the life and social well-being of people, creating mechanisms
for their social and spiritual development, secking equal conditions so that
everyone can freely develop their personality, direct their destiny, enjoy
human rights and achieve supreme social happiness; without discrimi-
nation based on ethnicity, religion, social status, sex, sexual orientation,
gender identity and expression, language, political opinion, nationality
or origin, age, economic position, disability or any other personal, legal
or social circumstance, and which has the consequence of cancelling or
compromising the recognition, enjoyment or exercise of human rights and
constitutional guarantees”.

In the third final provision, as far as indigenous communities are con-
cerned, it is established that “the exercise of the participation of the people
and the encouragement of the initiative and organization of popular power
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established in this act, will be applied in indigenous cities and communities,
according to their uses, customs and traditions”.

As established in the definitions referred to in art. 3 of Reglamento de la
Ley Orgdnica del Consejo Federal de Gobierno (Gaceta Oficial N° 39.382 of 9
March 2010, Decree N° 7.306 09 of March 2010), Venezuela establishes a co-
operative federalism that we can define as “21* century socialist federalism”.

In Venezuela, “federalism” is clearly defined in Reglamento as “a system
of political organization of the Bolivarian Republic of Venezuela, gov-
erned by the principles of territorial, economic and political integrity of the
Venezuelan nation, cooperation, solidarity, competition and co-responsibil-
ity between the institutions of the state and the sovereign people, for the
construction of socialist society and of the democratic and social rule of law
and justice, through participation protagénica of the organized people, to
perform functions of government and administration of factores and medios
de produccion de bienes y servicios of social property, as a guarantee of the full
exercise of popular sovereignty against any attempt by national and regional
oligarchies to concentrate, centralize and monopolize the political and eco-
nomic power of the Nation and the regions”.

It is defined, in Reglamento, also the descentralizacidn: “Strategic pol-
icy for the full restitution of power to the sovereign people, through the
gradual transfer of competences and services from national, regional and
local institutions to organized communities and other basic organizations
of popular power, aimed at promoting popular participation, realizing au-
thentic democracy by restoring the government’s capacities to the people,
establishing efficient and effective practices in the distribution of financial
resources and promoting complementary and balanced development in the
regions of the country”.

4. CONCLUSIONS

If we look at the new constitutions of Ecuador and Bolivia, the objectives of
creating a plural society, always within the figure of the unitary state, as stat-
ed in the constitution, characterize in full the political processes and, there-
fore, also the processes of decentralization and recognition of the original
nations, through the elaboration of the “plurinational” state.

Cuba, a unitary state “socialista de derecho” ex art. 1 of the new constitu-
tion of 2019, proposes different and innovative declinations of the concepts
of decentralization, participation, and pluralism linked to its historical, po-
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litical, economic and cultural substratum, innovating both the contempo-
rary multicultural phenomenon and the democratic participation of local
populations-communities.

In Venezuelan federalism we can see a promotion “from the center” of the
process of transfer of power, with an active impact on the planning, execution,
control and evaluation of public policies, and a specific form of implementation
of participatory democracy and of “popular power”. The art. 25 Ley orgdnica del
poder popular specifically provides: “The national executive power, in accordance
with the development and consolidation initiatives originating from popular
power, will plan, articulate and coordinate joint actions with social organiza-
tions, organized communities, municipalities and systems of aggregation and ar-
ticulation that arise among them, with the aim of maintaining consistency with
national, regional, local, municipal and community strategies and policies”. The
national central government also puts into practice mechanisms for the attain-
ment of national unity through central management aimed at implementing
the model of cooperative federalism, in particular on the fiscal level to reduce
the economic discrepancies between federated states. At the same time, through
an innovative process of construction of participation, linked to the new theo-
ries of “21%-century socialism” and to the new acts on popular power of 2010, a
completely new experiment is put into practice aimed at creating mechanisms
of self-government, pluralism and popular power through which, together with
“states” and “municipalities”, local and indigenous communities also participate
according to their uses, customs and traditions.

In all the cases analysed, the theoretical influence of the new “democratic
socialisms”-“21* century socialisms” is evident.

We can conclude, therefore, not only by confirming that in the Latin
American subcontinent, the federal state has by now distanced itself from
the North American archetype, just as the unitary state has distanced itself
from the Franco-Napoleonic model, but also that states and peoples, with
their own historical, political and cultural peculiarities, can deploy innova-
tive forms of organization of the state, of popular power, of decentralization
and pluralism, in relation to local and/or indigenous communities, deliver-
ing, in the presence of the legal scholar, increasingly numerous and frequent
“defining oxymorons”.
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Chapter 6
The Other Side of Latin American
Presidentialism: Costa Rica and Uruguay

EDMONDO MOSTACCTI

SUMMARY: 1. The Monroe Doctrine, Latin America and the invention of the
West. — 2. Presidentialism in the Latin American subcontinent. — 3. The form
of government of Costa Rica and Uruguay in the Latin American context. —
4. The constitutional discipline of the form of government: the style of the
constitutional texts. — 4.1 Elective bodies and the process of their formation.
— 4.2. The collegiate body reporting to the President. — 4.3. The legislative
function and the veto power. — 4.4. The suspension of rights in case of emer-
gency. — 5. The role of the form of government in Costa Rican and Uruguayan

constitutional evolution.
1. THE MONROE DOCTRINE, LATIN AMERICA AND THE INVENTION
OF THE WEST

In comparative legal studies, reference to the West is frequent, as an appar-
ently objective geopolitical indication devoid of ideological connotations.

Associate Professor of Comparative Public Law at the University of Genoa.
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In other words, expressions such as western legal tradition claim to refer to
awell-defined area of the world that is objectively separable from other legal
contexts, composed of countries that present a significant number of com-
mon and characterising elements.

In fact, the definition of the West and the opposition between the
Western and the Eastern ‘hemispheres’ is a relatively recent phenomenon,
which only became established in the aftermath of the Second World War,
in the context of the Cold War. Above all, the idea of the West is the trans-
lation into geopolitical terms of the hegemony that the United States has
deployed over a certain area of the world during the last century and that,
in the aftermath of the collapse of the Soviet Union and the end of the
Cold War, seemed to be able to be extended to the entire globe, in a paci-
fying perspective that would prevent future conflicts (Fukuyama 1992). In
essence, the expression ‘the West crystallises in common parlance — and,
later, in that of several disciplines, including legal comparison — a well-
known element of the history of the 20th century and the first two decades
of the present one.

Less well known, however, is the genealogy of the concept, which has a
very important link with the geographical area we are about to discuss. In
fact, the idea of the West is the development - or, rather, the idealisation and
generalisation — of the concept of the Western Hemisphere, outlined in the
first half of the 19* century by the United States in order to affirm and thus
consolidate its hegemony over the entire American continent.

To fully understand the relevance of such distant events, it is necessary
to broaden briefly the horizon of investigation and start from what hap-
pened in Europe following the French Revolution and, in particular, in the
aftermath of Napoleon’s coronation. Indeed, between 1808 and 1814, the
Napoleonic epic swept over Spain, with the understandable consequences
for the country’s relations with its Latin American colonies. Seen from the
American point of view, it is an opportunity to emulate what had already
been done by the now former British colonies in the north and give rise to
a long cycle of wars of independence, which will have a development that
cannot be retraced here, over a period of about 25 years. In this context,
the United States — at the time nothing more than a regional power — sided
with the cause of independence and was among the first to recognise the
new republics where there was a chance (Robertson 1918). Against this his-
torical backdrop, in a speech to Congress on 2 December 1823, President
James Monroe — himself a veteran of the War of Independence of 1775-
1783 — enunciated what would go down in history as the Monroe Doctrine:
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from then on, the United States would not tolerate European meddling ‘in
this hemisphere’, except in the relations already existing between European
states and their colonies.

In other words, the concept of the West is inextricably linked with the estab-
lishment of US hegemony over an important portion of the globe. In the begin-
ning, this portion is the western hemisphere, while the hegemony is built on polit-
ical support for the cause of independence of the Latin American subcontinent,
in tacit but evident polemic with European domination (Schmitt 1950).

2. PRESIDENTIALISM IN THE LATIN AMERICAN SUBCONTINENT

The brief historical overviews developed in the previous section have the task
of explaining the fundamental reasons for the success of the institutional
solutions adopted north of the Rio Grande in the context of the nascent
republics in the rest of the continent, in spite of even profound distances in
terms of political culture and social structuring. Of course, the US influence
is not alone. In the constituent debate of many Latin American countries
there is a strong echo, for example, of the Cadiz constitution (see e.g. Esteva
Gallicchio 2012). However, especially in the matter of the form of govern-
ment — also due to the monarchical character of this second text — the US in-
fluence appears absolutely prevalent, as demonstrated by the great diffusion
in the area of the presidential model.

The American influence is indeed particularly marked in the texts draft-
ed during the 19* century, starting with the Argentine (1826 and 1835),
Mexican (1824) and Venezuelan (1811) Constitutions; conversely, as the
indigenous experience matured, the compilers of subsequent constitutional
texts showed greater autonomy, with hybridisations, admittedly not always
brilliant, of the original model of checks and balances (Cheibub, Elkins,
Ginsburg 2011). However, in the vast majority of cases, the choice in favour
of the autonomous popular legitimisation of a body, called upon to perform
the functions of head of state and head of executive power at the same time,
will no longer be called into question.

Turning our attention to the current landscape, we note some significant
differences with the model outlined in the US Constitution: on the one hand,
in many countries, a collegiate body is institutionalised under the President,
whose members are freely appointed and removed by him and, in a large num-
ber of cases, can also be removed at the initiative of the legislature. At the same
time, in a very large number of cases, the Presidency is invested with the power
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to submit bills to Congress, including — in most experiences — the possibility
of initiating the budget process (Testa 2019). Those just listed are, however,
provisions that introduce all in all marginal variations and that, above all, at
least partially replicate practices that also characterise the US model.

The original model of checks and balances is instead put under considerable
pressure by other powers attributed to the subject invested with executive pow-
er in many Latin American Constitutions currently in force (Basabe-Serrano
2017). On the one hand, these texts entrust the president with a wide range of
emergency powers, in almost all cases including the possibility of adopting acts
with the force of law. Furthermore, remaining within the sphere of the sources
of law, a power of veto parcial (Alcintara Sanz and Sinchez Lopez 2001) is
broadly recognised; so, the president can prevent the entry into force — not of
the entire text of the law, but - of individual art. of it (a faculty declared con-
stitutionally inadmissible by the US Supreme Court in Clinton v. City of New
York, 524 US 417 (1998)). Again, completely incompatible with the idea of
checks and balances appears to be the presidential power of early dissolution
of the Assembly, given the clear ability to undermine that symmetry between
powers equally legitimised by the suffrage that characterises the model.

A separate discussion deserves the other major element of the US system
of government, which, from the perspective of domestic scholars, primarily
concerns the form of government and not the form of state. We are allud-
ing to the federal structure of the state, which — in the unequivocal words of
the Federalist Papers — completes on a vertical level that separation of pow-
ers which, declined instead on a horizontal level, gives rise to the structure of
the federal government. In other words, according to the drafters of the US
Constitution, the frame of government must first and foremost be oriented
towards protecting the fundamental freedoms of citizens. This purpose leads
to a great enhancement of the principle of separation of powers, since the frag-
mentation of sovereignty into a plurality of centres of imputation is the best
guarantee to prevent abuses and, more generally, prevent that political power
is arbitrarily exercised. Consequently, at the level of the federal government,
the three fundamental functions are assigned to three bodies, strictly separated
and each endowed with its own autonomous legitimacy. This organisation-
al principle, however, finds an even more significant declination in the idea
of competitive federalism. It postulates that the exercise of sovereign power
is divided between two levels of government: the federal level, which is more
threatening for trivial dimensional reasons, enjoys a limited number of consti-
tutional attributions and can only adopt laws in the matters expressly attribut-
ed to it by the Constitution; the state level, on the other hand, enjoys general
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competence and legislates in all matters not devolved to the Federation. The
adjective competitive, finally, indicates that the state-federal system lacks co-
ordination mechanisms, so that each entity exercises its own attributions inde-
pendently of what the other elements of the overall construction do.

Goingback to Latin America, during the 19th century the federal formu-
la seems to have enjoyed some success, as witnessed by the experience of the
Federal Republic of Central America (1823-1841), that of Simén Bolivar’s
Greater Colombia and a long debate on the subject in Chile, as well as the
Constitutions of the states still marked by federalism today (Argentina,
Brazil, Mexico, Venezuela). However, over the decades, the demise of the
federal experiences first mentioned was accompanied by an insufficient level
of protection of the autonomy of the federated states in Argentinaand Brazil,
where the aforementioned emergency powers allowed the federal president
to easily overstep the principle of the horizontal separation of powers.

This parenthesis on the federal principle has a twofold reason. Firstly, it
would appear methodologically incorrect to address the issue of the circula-
tion of the presidential form of government without considering the fate of an
element — precisely federalism — which constitutes, according to its very cre-
ators, its ideal complement. Secondly, it is necessary to emphasize that federal-
ism, especially in its competitive version, constitutes an obvious brake on the
authoritarian drifts that the presidential model can assume and which, in the
context under study, it has concretely taken. In other words, the correlation
with a strong declination of the vertical separation of powers constitutes a bul-
wark to prevent those degenerations of the presidential form of government
that have blackened the constitutional history of Latin America.

3. THE FORM OF GOVERNMENT OF C0OSTA RicA AND URUGUAY IN THE
LATIN AMERICAN CONTEXT

In Italian (Amato 2006) and foreign constitutionalist literature (e.g.
Loewenstein, 1949), there is frequent criticism of Latin American presiden-
tial regimes, that are particularly unbalanced - for reasons related to both
constitutional design and the regularity of their political systems (Friedrich
1967) - in favour of the President of the Republic. This would find further
confirmation in the frequency with which coups d’état or authoritarian
drifts have occurred in the area (Linz 1994).

The literature has long questioned the links between these frequent drifts
and the choice for a form of government that emphasises the role of the
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individual and is structurally sensitive to the lure of the strong man (Davis
1958). However, in my opinion, the importance of the merely institution-
al datum risks being overestimated, if we do not consider the ideological
polarisation of Latin American societies — which has deep historical roots
(Somma 2016) — and that sort of external constraint constituted by the fre-
quent and sometimes blatant US interference; in particular, the influence
of the latter — established at the time of the Monroe Doctrine on the basis
of the common cause of independence — in the course of the 20" century,
especially during the Cold War, has taken on forms that are purely neo-co-
lonial. In fact, it is not possible to judge otherwise, just to limit ourselves to
an undisputed and peaceful example, the establishment of the School of the
Americas, in which various exponents of the dictatorial regimes of the 1970s
and 1980s were ‘trained’ (Gill 2004).

In this more general context, however, there have been experiences that
have proved their worth. One of these, Costa Rica, has remained unscathed
by the authoritarian drifts that marked the history of the sub-continent
during the second half of the 20 century. On the other hand, despite hav-
ing experienced dictatorship, Uruguay is also generally considered a positive
example. Both countries, in fact, have shown an entirely satisfactory per-
formance of democratic-representative institutions (Lehoucq 2005; Davis
1962), a circumstance testified — moreover — by the high level of trust that
these institutions inspire in the generality of the population, at least accord-
ing to research conducted in political science (Martinez 1997).

The purpose of the following pages is therefore to take a closer look at the
experience of these two countries, dwelling on the institutional rules that
have produced a satisfactory balance between the two pivotal organs of the
form of government and that, in spite of the exclusively horizontal declina-
tion of the principle of the separation of powers, have preserved the institu-
tional system from dangerous Caesarist drifts.

4. THE CONSTITUTIONAL REGULATION OF THE FORM OF
GOVERNMENT

4.1. THE STYLE OF THE CONSTITUTIONAL TEXTS
To the reader who approaches the constitutional texts of Costa Rica and

Uruguay for the first time, one characteristic immediately springs to atten-
tion: the overall length of the texts, which preludes a high level of analyticity.
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They consist of 197 (Costa Rica) and 332 (Uruguay) articles. The purely
numerical data acquires particular significance when one then considers the
individual articles, that are anything but concise or apodictic.

The mere quantitative data is reflected in the choice of drafting of
the two texts, which in both cases is rather analytical, especially when
compared to the greater laconicism of the Constitutions adopted in the
European area, even in the aftermath of the Second World War, when
the rationalisation (a concept enucleated with reference to the parliamen-
tary regime — Mirkine-Guetzévitch 1936) of the form of government —
through the adoption of a sufficiently precise discipline of the internal dy-
namics of the “triangle of great power” (Agh 1998) — had by then become a
necessity recognised by most. Thus, the texts under analysis not only prove
to be very precise in assigning attributions and competences to the legisla-
tive or executive branches, but also proceed to regulate in detail the polit-
ical dynamics that could most put the institutional design under pressure.
Just as an example, in Uruguay the attribution of the power of veto to the
President and the possible reaction of the legislature is developed along
five articles of the constitutional text (art. 137-141). Even more detailed
is the regulation of the possible approval of a motion of censure against
ministers, discussed below.

The basic idea that moves the two constituents towards a high level of
analyticity seems to be twofold. On the one hand, the choice in favour of a
very punctual and balanced distribution of those attributions whose exercise
seems to entail more risks for the stability of republican-democratic insti-
tutions. On the other hand - and this applies above all to the constitution
of Uruguay — the idea of proceduralising in a wide plurality of stages the
moments of greatest conflict, so that the ‘victory’ of the presidential political
will over the parliamentary one — or vice versa — ends up being costly and,
therefore, wearisome for the winner.

This first basic characteristic that, albeit with different declinations, char-
acterises the Constitutions of the two countries under examination, seems
to help in better understanding and evaluating the individual institutions
through which the two forms of government are regulated. In the following
exposition, they will be grouped around four homogeneous themes, to foster
clarity in the analysis: the structure of the Presidency and Parliament and the
constitutional rules on their election; the constitutional discipline of a colle-
gial body to assist the President; the relations between powers in the exercise
of the legislative function; the competence to adopt general and temporary
limitations on fundamental rights in the event of an emergency.
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4.2. ELECTIVE BODIES AND THE PROCESS OF THEIR FORMATION

The constitution of Costa Rica dedicates Titles IX and X (articles 105-129
and 130-151), respectively devoted to legislative and executive power, to the
regulation of the form of government. Even more elaborate, the Uruguayan
constitutional text dedicates sections IV-X to the same subject, totalling over
100 articles (82-184). This is a multiplicity of provisions that partly concern
the organs and partly their reciprocal relations: all issues that directly affect
the concrete functioning of the form of government.

Starting with the definition of the central organs of the form of govern-
ment, in accordance with the presidential model, the Costa Rican consti-
tution provides that both the Legislative Assembly — which is single-cham-
ber in nature and composed of 57 deputies, one for every approximately
90,000 inhabitants — and the President are elected by the people, on the
first Sunday in February of the year in which the previous ones expire, by
universal and direct suffrage, and have a four-year term of office. The con-
stitution says nothing about the election of the Assembly, beyond the pro-
vincial level at which it must take place, whereas ordinary legislation has
established an electoral system centred on multi-nominal constituencies
(each coinciding with the territory of a province) and on a proportional
electoral formula. Conversely, for the election of the presidential ticket
(consisting of the president and two deputies), a special majority system
is constitutionally provided for, in which the ticket that obtains the most
votes is elected provided that these are at least 40% of the votes validly cast;
otherwise, the run-off is set for the first Sunday in April, i.e. two months
after the first round of elections. In any case, the President shall be fully
sworn in at the beginning of May.

To an extent not very dissimilar, the constitution of Uruguay pro-
vides for the simultaneous election — on the last Sunday of October — of
the presidential ticket (composed not only of the President, but also of a
single deputy) and of a Parliament that, unlike Costa Rica, has bicameral
structure, while the term of office lasts five years. Also the electoral formu-
las is similar: the proportional option for the election of the assembly and
the confirmation of the double-round majority system (albeit with a more
common elective guorum of 50% of the validly cast votes, for election on the
first ballot) are directly dictated by the Constitution. As the Costa Rican
Constitution, the Uruguayan text also sanctions the date of the possible
runoff (last Sunday in November) and of the assumption of office, at the
beginning of March. Finally, the bicameral Parliament is divided into the
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House of Representatives, composed by 99 members (one for every 35.000
inhabitants), and a 30-members Senate. Their joint session is finally called
the ‘General Assembly’.

The abundance of detail that characterises the Uruguayan constitution is
reflected not only in the constitutionalisation of the electoral method of the
two chambers, but also in the strict discipline of presidential candidacies:
thanks to the 2004 constitutional revision, it was established that each party
could only present a single ticket of candidates and, in accordance with art.
77, that this would be chosen through primary elections, to be regulated by
a special law adopted by qualified majority.

The attention of both Constitutions to electoral issues is confirmed by
the numerous provisions on the requirements and causes of incompatibility
and ineligibility of both Deputies and members of the Presidential Ticket.

Prominent among these are the provisions on the incumbency of incum-
bents. Particularly strict, the Central American country’s text stipulates that
neither deputies nor the outgoing president may run again for the office they
have just held. In particular, the original text of the constitution forbade the
re-clection at any time of anyone who had held the presidential office (not
that of deputy); the issue was submitted twice to the Sala Constitucional of
the country’s Supreme Court, which ruled that the perennial prohibition
was illegitimate, with the consequence that today the outgoing President
cannot run again for two consecutive terms and is therefore re-eligible after
a cooling-off period of eight years.

In the case of Uruguay, on the other hand, only the members of the pres-
idential ticket are not eligible for re-election: for the president, the ineligibil-
ity is absolute; vice versa, his deputy can only aspire to the presidential office
if he has not replaced the president for a period of more than one year. For
both, finally, the preclusion applies for a single five-year period.

In both cases, these are very important provisions, which aim at a twofold
purpose: on the one hand, to promote the turnover of the ruling classes; on
the other, to prevent a president, perhaps even a particularly popular one,
from consolidating a network of power that could threaten the democrat-
ic-republican character of the form of state. It is only with this in mind that
one can understand the rigour of provisions that eliminate the very possibil-
ity of re-election, with all the consequences regarding the impossibility for
citizens to offer a judgement on the individual president at the end of the
first term, in the elsewhere frequent hypothesis of re-election.
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4.3. THE COLLEGIATE BODY REPORTING TO THE PRESIDENT

Contrary to the US experience, but similar to what happens in most Latin
American countries, in both Costa Rica and Uruguay the President is flanked
by a collegial body, composed of the President himself and ministers. The latter
are appointed and dismissed without any particular formality by the President,
but may also be censured by the Assembly if this considers them guilty of hav-
ing committed acts contrary to the constitution or the law, or of serious errors
that have caused obvious prejudice to the public interest (in Costa Rica) or
if it considers that it wishes to politically censure their conduct (in Uruguay,
where censure is clearly distinct from impeachment).

The equality of the instrument is not reflected in a similar procedure by
which it can be activated. The scheme adopted in Costa Rica is simpler: here
the assembly proceeds to censure by a vote to be taken by a qualified 2/3 ma-
jority, calculated, however, on the voters and not on the members of the body.

The Uruguayan discipline is much more complex. Here the procedure
can start in both assemblies, each of which has the power to adopt an act that
refers the minister to the General Assembly. It is up to the latter to deliber-
ate on the motion of censure, which — by explicit constitutional provision
— can be individual (if it concerns a single minister), plural (if it concerns
more than one minister) or collective (if it is addressed to the majority of
the members of the Council of Ministers). If the motion is approved by an
absolute majority (calculated with respect to the members of the body), the
addressee is obliged to resign, but the President is given a Veto power. If
this is actually exercised, the matter is again submitted, within ten days, to
the General Assembly, with three possible outcomes. Firstly, this body can
confirm the censure, by a majority of 3/5 of the members: in this case, the act
becomes effective immediately. Conversely, the legislature may relent and
not re-approve the motion, which becomes ineffective. Lastly, it may happen
that the motion is confirmed but without the qualified majority described
above being reached: in this case, the final word lies with the president, who
may — by a formal act, to be adopted within the short term of 48 hours — re-
tain the minister and dissolve the Chamber. In the latter case, general parlia-
mentary elections of a supplementary nature (i.c. those elected will remain
in office only until the end of the ordinary five-year term) will be held on the
eighth Sunday after the adoption of the act.

Apart from this complex procedure, in both countries the existence of the
Council and the possibility of censuring the conduct of individual ministers
constitute a significant rebalancing of the powers attributed by the president.
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On the one hand, in Costa Rica, the constitution is very analytical in regu-
lating the attributions of the individual subjects that make up the executive
power: art. 139 in fact lists the exclusively presidential attributions, which are
reduced to the aforementioned appointment and dismissal of ministers, the
representation of the Nation and the supreme command of the public forc-
es, to which is added the power-duty to address the Chamber annually, with
a written message, to inform it of the political state of the Republic and to
outline the main measures that he intends to promote in the following twelve
months. Conversely, most of the powers of the executive are exercised by the
President in consultation with the minister concerned or, alternatively, with
the Council of Ministers. On the other hand, in Uruguay, the powers pertain-
ing to the President in concert with the Ministers or the Council of Ministers
are listed, while the powers pertaining to the President alone can be recon-
structed from the remaining provisions and coincide, at least in general, with
those already seen for Costa Rica.

This “forced accompaniment” of the President with a minister, coupled
with the censurability of the latter’s actions by the Assembly (with a high
qualified majority, in Costa Rica, or at the end of a potentially complex
procedure, in Uruguay), not only rebalances the relationship between the
President and the Assembly, but also offers a major possibility of mediation
where a clash between the two powers of the state exceeds the guarded levels.
As, on the other hand, has happened during the evolution of monarchical
forms of government (Di Giovine 2014), the sacrifice of the minister — who
is perhaps forced to take responsibility for the President’s decisions — can
open the way for accommodations between the President and the Assembly,
which otherwise could only be resolved by the potentially traumatic exit of
one of the two main actors.

Finally, the prerogatives of the legislature receive substantive depth
through significant powers of inspection over ministers, also with a view to
the subsequent activation of the latter’s responsibility, recognised in both
constitutional texts.

4.4. THE LEGISLATIVE FUNCTION AND THE VETO POWER
As regards the attribution of the legislative function, the influence exerted
on both countries by the United States constitution is evident: the attri-

bution is generally in favour of the Assembly; the President is granted a
power of veto, with a view to checks and balances. However, some relevant
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corrections are made to the design, starting with the provision of the so-
called line-item veto or, if preferred, the veto parcial (Alcantara Sanz and
Sénchez Lopez 2001).

The first corrective relates to the power of initiative, which the President
of the United States formally lacks but which he makes up for through the in-
tervention of a few members of Congress. In fact, both Constitutions under
review attribute such a power to the president. In addition, in the Uruguayan
experience, the initiative is reserved to the top executive for bills establishing
tax exemptions or setting a minimum income or maximum prices for certain
categories of goods or services. At the same time, members of the legislature
are prohibited from amending the government proposal to expand the tax
exemptions, raise the minimum income or decrease maximum prices.

Also peculiar is the Uruguayan Constitution’s provision regarding the
declaration of urgency of a certain government bill. This, to be issued exclu-
sively at the time the proposal is presented, determines a strict time frame
for approval or rejection. Above all, if one of the two chambers has not pro-
nounced itself within the specified time, silence has the value of approval,
with an obvious rebalancing of attributions in the matter in favour of the ex-
ecutive. This provision is, however, tempered in two ways: on the one hand,
the President may declare only one proposal urgent at a time and no other
declaration of urgency is permitted until the time limits for the approval of
the current one have expired; on the other hand, each chamber may overrule
the presidential declaration by a resolution passed by a qualified majority of
three-fifths of its members.

The greater streamlining of the procedures provided for by the Costa
Rican constitution is also confirmed with regard to the power of veto: it
can generally be overcome by a qualified majority of 2/3 of the members of
the single-chamber Assembly. However, art. 127 provides that the presiden-
tial veto is not absolute, but on the contrary accompanied by amendment
proposals: if these are adopted by the Assembly (by a simple majority), the
President is expressly obliged to enact them. Conversely, if the amendments
are rejected, there is a stern alternative: either the original act is confirmed
with the aforementioned qualified majority, or it is archived and can no lon-
ger be re-proposed during the legislature.

The Uruguayan design is more articulated.

Also in this country, the exercise of the veto power is linked to the submis-
sion of objections or observations. Where it is exercised by the President, the
General Assembly convenes and may resolve to override the refusal of prom-
ulgation by a 3/5 majority, calculated, however, for both components of the
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House. At the same time, the legislature can also deliberate a simple opposi-
tion to the presidential amendments, but without insisting on the adoption of
the bill, with the consequence of making the adoption of the proposal under
consideration unfeasible for the rest of the legislature. Finally, there is the fur-
ther possibility of adherence to the presidential objections, which may be ex-
plicit or tacit. Indeed, in the event of prolonged inactivity for 30 days, the text,
as amended according to the President’s remarks, is deemed adopted.

4.5. THE SUSPENSION OF RIGHTS IN CASE OF EMERGENCY

A final relevant feature of the balance between the organs of great power
designed by the Constitutions of Costa Rica and Uruguay concerns the
power to suspend specific constitutional rights for a fixed period of time,
where this is necessary to deal with emergencies of particular importance.
This is clearly a power of great moment, the attribution of which has a par-
ticularly evident impact on the institutional balance and its maintenance
in the diachronic dimension (see already Valadés 1974).

The model outlined by the Costa Rican constitution appears to be par-
ticularly protective of citizenship rights and the role of the legislature. In
fact, it is up to the latter — with the strict qualified majority of two-thirds
of its members — to declare the suspension of certain constitutionally sanc-
tioned rights, in cases of evident public necessity (art. 121, par. 7). The sus-
pension concerns individual legal positions, can also concern only one part
of the state territory and has a maximum duration of one month. When the
Assembly is not in session — and therefore cannot take the decision in ques-
tion in a timely manner — the relevant power is granted to the President in
the Council of Ministers, on a completely temporary basis: the Assembly is
in fact immediately convened and must make the Executive’s determination
its own within the peremptory term of forty-eight hours.

The centrality of the Assembly is further underlined by the need for the
government to give an account of the measures taken to safeguard public
order or to preserve state security at the first useful meeting of the legislature.

The Uruguayan model is only partially similar. The similarity lies in the
fact that the (General) Assembly still has the final say on rights restrictions
and emergency measures. However, the procedure is quite dissimilar and
ends up emphasising the decision-making role of the Presidential Executive.
The initiative is in fact reserved for the President of the Republic, in consul-
tation with the Council of Ministers. The latter, in the event of a foreign mil-
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itary attack or internal unrest, has the power-duty to take the measures that
seem most appropriate to it. In particular, in the case of individuals, these
measures may authorise their confinement or temporary detention, provid-
ed this takes place in places other than those designated for the imprison-
ment of criminals. In all these cases, the presidential initiative is promptly
— within 24 hours — communicated to the General Assembly, that makes a
final decision on the measure.

The difference between the two schemes just outlined appears subtle but
should not be underestimated. Faced with a President intent on exceed-
ing his constitutional attributions, the Costa Rican Assembly — rectius: its
presidency — can act pre-emptively and, by convening, prevent its institu-
tional counterpart from exploiting the state of emergency. Conversely, the
Uruguayan president has the advantage of the first move, which puts him in
the happy position of determining the timing and perimeter of the game, in
a possible clash with the parliamentary majority. Again, only in Costa Rica
is the declaration of emergency and the consequent limitation of constitu-
tional rights subject to a deliberative guorum equal to 2/3 of the Assembly’s
members (even when the initiative starts as a matter of urgency from the
President), in an obvious function of guarantee for the legal positions of cit-
izens with fundamental content.

5. THE FORM OF GOVERNMENT AND CONSTITUTIONAL EVOLUTION OF
CosTta Rica AND URUGUAY

The minute analysis of the constitutional provisions regarding the form of
government helps to clarify the reasons that have made Costa Rica and, al-
beit with some additional vicissitudes, Uruguay two examples in contrast to
the generally less successful experiences of Latin American presidentialism.
In both cases, the drafters of the constitutional text paid great attention
to the balance between the Legislature and the President, taking advantage
of those experiences that had shown how — contrary to James Madison’s
expectations — it was the latter subject and not the former that tended to ex-
ceed its constitutional attributions and to be — if one may say so — problem-
atic. From this perspective, the Costa Rican constitution prefers to resort
to the punctual definition of the powers of the single-chamber Assembly,
thus drawing a presidency that tends to be weak and forced to resort to the
assistance of a government that is always liable to parliamentary censure.
Although it also resorts to this last contrivance, the Uruguayan constitution
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prefers instead the careful proceduralisation of the most relevant hypotheses
of conflict between the two politically active powers, as demonstrated by the
cases of the power of veto and the declaration of urgency of a bill, on the basis
of the hypothesis (Linz 1994) that it is the paralysis deriving from their rival-
ry that constitutes the main risk to the stability of democratic institutions.

Of course, as already stated in the course of the exposition, constitutional
rules have also been able to give concrete proof of themselves thanks to con-
textual elements. In fact, the constitutional history of Costa Rica and, to a
not entirely dissimilar extent, that of Uruguay, developed positively during
the second half of the 20th century, also thanks to the virtuous behaviour
of the main political figures, who bet on the good functioning of the demo-
cratic rules and thus steered the country’s political culture towards a positive
future. One thinks, just to give a few significant examples, of the role played
by President Picado (1944-1948), whose political activity led to the adop-
tion of a modern electoral code and, above all, to the definition soon after
of a public electoral register (1949), that took control over the electoral lists
away from political parties and thus drastically limited the possibility of un-
due influence on the free determination of voters (Lehoucq 2000). Or again,
the importance held — in a social context in which the corruption of election
results had until recently been a major scourge — by the coeval institution
of an independent electoral tribunal, charged with overseeing the electoral
process and carrying out the verification of powers.

The central element that these considerations seck to grasp consists of
the relationship — sometimes vicious, sometimes virtuous — that can be es-
tablished between the rules of law — especially constitutional law —, the reg-
ularities of the political system and the more general characteristics of the
political community. A good institutional set-up is not only a guarantor of
the continuation of a correct balance of powers, but must also be able to
accompany the evolution of both the political system and the community in
adirection that is consistent with the basic requirements of democratic-rep-
resentative institutions.

The specificity of the experiences analysed up to this point, in the more
general Latin American context, lies precisely in the virtuous nature of this
relationship, indeed essential, between legal scheme and social dynamics.
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Chapter 7
The Presidential Form of Government in

Argentina and Chile

FRANCESCO DURANTT

SUMMARY: 1. Methodological premise. — 2. The presidential form of govern-
ment and its circulation in Latin America. — 3. Presidents and parliaments in
Argentina and Chile. — 4. The form of government in the emergency.

1. METHODOLOGICAL PREMISE

Reasoning about forms of government in comparative public law requires,
first, to outline clear methodological premises.

On the subject of forms of government, it certainly seems appropriate,
from the point of view of the method of approaching the question, to have
recourse also to the data and acquisitions of other sciences — including, in
particular, political science — which have, over time, collected a series of ele-
ments useful to the investigation, expressly taking into account the fact that,
in the field of analysis of the institutional system of the various legal systems,
a constructive interdisciplinary comparison allows comparative investiga-
tion to be more effective (Hirschl 2014).

Associate Professor of Comparative Public Law at the University for Foreigners of Perugia.
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In the study of forms of government, what differentiates, in any case,
the analyses of constitutionalists from those of political scientists is,
precisely, the method, since legal scholars are concerned with studying
the constitutional regulatory framework and the rules governing the
relationship between organs, whereas the comparative contribution of
political scientists concentrate on the incidence of political subjects in
relation to the functioning of institutions.

At the same time, however, the comparatist lawyer dealing with forms
of government cannot, of course, disregard the historical, social, and po-
litical context in which legal institutions live, so that it is certainly ap-
propriate to make use of the results achieved by other sciences, with the
specific caveat, however, of bringing them back within the framework of
one’s own legal method of approaching the inquiry (Volpi 2020).

Without, in any case, forgetting that in borderline areas — such as
forms of government — the necessary need for comparatists, jurists and
political scientists, to employ the results of inquiry from their respective
areas of research, must give adequate indication of the ends and means
employed, with the other caveat that, while making use of each other’s
expertise, should avoid the risk of carrying out a legal analysis by assum-
ingas the determinants element the mere description of the performance
of constitutional institutions, rather than proceeding to the necessary
identification of the prescriptive profiles related to the constitutional
arrangement examined (Pegoraro 2014).

This is particularly appropriate about the presidential form of gov-
ernment, which has been, as it is well known, the subject of investigation
mainly by political science scholars.

In this contribution the approach of investigation will, therefore, be
the comparative constitutional law one, taking into consideration the
various normative profiles related to the relationship between the con-
stitutional organs that define in an overall sense the form of government
of the systems under analysis.

The choice has, then, fallen on the comparison between two countries
of the extreme Cono Sur (Argentina and Chile) bordering each other,
which, at the end of the long and complex authoritarian season, have ad-
opted their own constitutions without, however, proceeding to the elec-
tion of a Constituent Assembly and whose respective presidential forms
of government show various traits of differentiation (at least) at the con-
stitutional level, so that — as effectively noted in the opening essay of this
volume (Pegoraro, chapter 1) — “within this framework, the study of the
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form of government makes it possible to highlight the differences be-
tween the various systems and to make the resulting sub-classifications”.

2. THE PRESIDENTIAL FORM OF GOVERNMENT AND ITS CIRCULATION
IN LATIN AMERICA

The classification of forms of government and the criteria for identifying the
various models have long fascinated comparatists.

Without going back over here the extensive, stimulating, reflections
that have accompanied the numerous researches in the field over time,
several elements now appear to have tended to be common to the studies
done on the subject.

First, the very definition of the form of government according to
the constitutional perspective, which can be identified as that set of legal
norms (written and unwritten) that characterize the distribution of power
among the constitutional organs at the top of the system (Head of State,
Parliament, and Government).

Secondly, the profile concerning the determinants elements to be
taken into consideration to proceed to the typological classification of
forms of government.

In this regard, two legal-constitutional profiles appear to be essential to
classify the various forms of government present in contemporary systems,
namely: a) the presence or absence of the relationship of confidence between
Parliament and Government; b) the different modes of derivation of the
Government, which can be an emanation of Parliament or of a monocratic
organ of executive power (Head of State or Prime Minister).

Thus, by jointly employing these classification criteria, it is possible to iden-
tify the presidential form of government, which is characterized by a mono-
cratic executive (President) as a direct expression of the will of the people and
by the strict separation of powers, based on the absence of the relationship of
confidence between Parliament and Government, as well as the non-existence
of the power of dissolution of Parliament by the President, the constitutional
institutions being in office for the term provided for and prefixed directly by
the constitutional text.

It is widely known, in this regard, that the idealtype of the presidential
form of government is the constitutional experience of the United States of
America, which is the only democratic system that has continuously adopt-
ed this model since the constitution of 1787 (Pegoraro, Rinella 2017).
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Without further investigating the issue of the form of government in the
US (which is obviously not the subject of this contribution), this experience,
even in the context of the different phases it has gone through over time, is
characterized by one aspect — the real cornerstone of the US constitution-
al structure — that is absolutely central in its most widespread interpreta-
tion, namely the overall constitutional balance between powers achieved by
means of the various checks and balances set up for this purpose by the fed-
eral constitution (Martinelli 2020).

The principle of the strict separation of powers must, thus, be understood
as being combined with that of the dynamic balancing between constitu-
tional institutions, whereby none of them can end up overwhelming the
others, but each has — within the scope of its own constitutional attribu-
tions — the prerogative to control and moderate the others in the exercise
of their respective functions, with the result of effectively guaranteeing not
only the harmonious balance of powers, but also the fundamental freedoms
of citizens (Volpi 2020).

The US presidential form of government has circulated in various other
systems in Asia and Africa, but mainly in Latin America, where it began to
spread from the achievement of independence in the first half of the 19th
century and today distinguishes — although in different variations — the to-
tality of the systems in the area, without any of them having adopted the
parliamentary form of government.

After a long and complex authoritarian season, Latin American consti-
tutional orders began, as is well known, their democratic transition — with
different paths and different outcomes — only in the late 1980s.

What seems to emerge most clearly from the reflections of scholars who
studied the subject of the presidential form of government in Latin America
is, in any case, the considerable diversity of constitutional arrangements
achieved in the systems of the area, such as to prevent the reconstruction
of a single — and unitary — model of Latin American presidential form of
government (Carpizo 2009).

Another element of strong convergence in the doctrine is, then, certainly
represented by the profound difference of the form of government of Latin
American systems from the US presidential idealtype, so that its transposi-
tion has given rise to an implementation considered degenerative compared
to the original model — variously defined by scholars as presidentialist re-
gime, hyperpresidentialism, caudillism, presidential preponderance, demo-
cratic dictatorship, elective monarchy, representative caesarism (Ceccherini
2020) - since it is characterized by the excessive series of constitutional pre-
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rogatives and institutional resources available to Presidents, such as to pro-
foundly alter the recalled constitutional balance between powers typical of
the US form of government.

Consider, in this regard, the power to dissolve Parliament; the power
(sometimes exclusive) of legislative initiative; the possibility of resorting —
even in cases other than those of emergency — to the adoption of presidential
decrees with the force of law; the possibility (often without particular con-
stitutional constraints) of calling a referendum; and the power to proclaim
states of emergency or exception (with profound weakening of constitution-
al guarantees for citizens’ rights and freedoms): elements, these, that — with
different combinations between them — recur in numerous constitutional
systems of Latin America.

Extending the analysis to the party system, the deviation from the US
idealtype appears, then, even more pronounced: instead of being based on
a consolidated two-party system, the Latin American political scenario ap-
pears, in fact, to be characterized by a fragmented multipartyism — thanks
also to the adoption of non-selective electoral systems for the election of
Assemblies — with political formations that are not very cohesive, poorly
institutionalized and often unable to ensure solid support for presidential
policies, nor to oppose them alternatively (Di Giovine 2020).

Based on these interpretive premises, scholars have proposed an attempt
to reconstruct the common elements recurring in the presidential form of
government in Latin American systems, identifying as such: a) an auton-
omous, strong, political legitimisation of the presidential office, deriving
from popular election by direct suffrage; b) the broad constitutional powers
— ordinary and extraordinary — in favour of the president; ¢) the inadequate
institutional control (of the legislative and the judicial) over the executive;
and d) the consequent, problematic balancing of the powers of the state, not
consistent to the North American model of effective checks and balances
between them (Mezzetti 2020a).

Thus, rather than an effective system of checks and balances in the con-
stitutional relations between the executive and the legislative, there is rather
a mutuo bloqueo between them, given that: a) the presidential power of leg-
islative initiative sometimes requires qualified quorums for subsequent par-
liamentary approval; b) the presidential power of veto (which can be either
total or partial) turns out to be surmountable by Parliament, in many cases,
only with particularly high majorities, thus conditioning — if frequently em-
ployed - significantly the actual exercise of the legislative function; ) the
complexity of the legislative process and the lack of cohesion of parliamen-
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tary majorities increase the (often abusive) use of presidential decree; d) dif-
ferent electoral systems and non-simultaneous elections for Parliament and
the President produce, in not a few cases, political outcomes of varying com-
plexity, resulting in complicated, institutional deadlocks (Mezzetti 2020a).

Therefore, the invitation — proposed by careful doctrine — to construct
“clases ‘ductiles’ de la forma de gobierno” in Latin America seems particularly
appropriate (Pegoraro 2018).

Thus, at least three classificatory subtypes can currently be identified
within the Latin American presidential form of government: pure presiden-
tialism, attenuated presidentialism and parliamentarised presidentialism
(Carpizo 2009), or — according to other definitions — pure presidentialism,
attenuated parliamentarised presidentialism and hegemonic parliamenta-
rised presidentialism (Nogueira Alcald 2017).

The first subtype — pure presidentialism — in the Latin American version
is characterized by the power granted to the President of the Republic to ap-
point (without prior advice from Parliament) and dismiss ministers; in the
mutual irrevocability between the President and Parliament; in the presiden-
tial (exclusive) legislative initiative in economic-social matters; in the prerog-
ative granted to the President of vetoing laws; in parliamentary control over
the executive limited to questions and interpellations, without any possibility
of actually bringing into play the political responsibility of ministers; in the
configuration of the impeachment against the President and federal officials.
This first subtype characterizes the constitutional experiences of Chile, Brazil,
Honduras and Mexico, among others.

The second subtype — attenuated presidentialism — also provides for a
monist executive in which the President is Head of State and Government,
holder of numerous and relevant constitutional powers, but is balanced by a
Parliament, elected by a non-selective proportional electoral system, which is
given the prerogative of expressing no-confidence in individual ministers and
in the Jefe de Gabinete (a sort of embryonic Prime Minister, where provided
for in the constitution). The constitutional systems of Argentina, Costa Rica,
Guatemala and Bolivia, for example, can be placed in this second subtype.

Lastly, the third subtype — hegemonic presidentialism — is marked, as a
genuinely distinctive trait from the previous ones, by the attribution to the
President of the power to dissolve Congress, without, however, the latter
being able to symmetrically cause the early termination of the President’s
office for purely political/fiduciary reasons. Parliament can, however, chal-
lenge ministers, individually or collectively, thus forcing them to resign.
Hegemonic presidentialism, in the recalled classificatory proposal, char-
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acterizes, among others, the experiences of Uruguay, Peru, Venezuela and
Ecuador (Nogueira Alcala 2017).

3. PRESIDENTS AND PARLIAMENTS IN ARGENTINA AND CHILE

With the Argentine elections of 1983 and the Chilean elections of 1989,
the democratic transition in the two countries began, as is well known, after
the long and dramatic authoritarian season, marked by military regimes that
were strongly repressive of citizens’ rights and freedoms.

In both Cono Sur jurisdictions — unlike many post-authoritarian con-
stitutional experiences in Latin America (Mezzetti 2020b) — there is no
election of a Constituent Assembly to approve a new fundamental char-
ter: in Argentina, the constitutional text that predates the authoritarian
period survives; in Chile, the drafting of the 1980 constitution is, on the
other hand, strongly marked by the authoritarian influence of General
Pinochet and his followers.

Without exploring in depth the albeit interesting question of the dem-
ocratic transition and constituent path undertaken by the two countries,
the most important institutional element here is represented by the nu-
merous constitutional revisions adopted over the years in the two systems,
culminating with the wide-ranging Argentine charter reform adopted in
1994 and the equally wide-ranging Chilean constitutional revision of 2005,
which constitute (substantially) the constitutional set-up still in force to-
day and which, therefore, will be dealt with in the following, taking into
comparative consideration the various elements of analogy and distinction
between the two systems.

As for the election of the president, the two charters — although both
provide for election by direct universal suffrage — differ as to the electoral
mechanism concretely adopted for choosing the officeholder.

In Chile, the constitution (art. 26) stipulates that the president is elected
by an absolute majority of the votes cast: if none of the candidates obtains
this quorum, a second round of voting is held reserved for the two candi-
dates with the most votes in the first round, with the candidate who obtains
the most votes in the run-oft being elected.

In Argentina, the election of the president and vice president takes
place in two rounds of voting (art. 94 const.); the second round, however,
is not held in two cases: a) if the presidential ticket with the most votes
obtains at least 45% of the votes cast in the first round (art. 97 const.);
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or, b) if the ticket with the most votes in the first round obtains at least
40% of the votes and there is a margin of more than 10% over the run-
ner-up (art. 98 const.).

The constitutional rules on the duration of the presidential term, the lim-
its to re-eligibility and the cases of substitution for (temporary and perma-
nent) impediment of the President also differ appreciably.

In Argentina, the term of ofhice of the president is four years, renewable
consecutively for one time only (art. 90 const.). In the cases of death, resig-
nation, revocation or impediment of the President, the Vice-President per-
forms the presidential functions, until the end of the term of office; if he/she
also falls into one of the previous conditions, it is the Congress that regulates
the substitution until the election of a new President (art. 88 const.).

In Chile, the term of office of the President is likewise four years, but the
officeholder is not immediately eligible, upon expiration, for re-election for
a subsequent term (art. 25 const.).

Since a Vice-President is not elected at the same time as the President of
the Republic, the Chilean constitution regulates the possibility of a deputy
President in a very articulate manner (art. 29): if the President is temporarily
unable to perform his duties, the deputy President is successively assigned
to the most senior minister in office or, if he/she is unable to do so, to the
President of the Senate, to the President of the Chamber of Deputies or,
again, to the President of the Supreme Court.

In the event of a permanent impediment, if there are less than two years
left before the end of the presidential term, Congress is called upon to elect
— by an absolute majority of the deputies and senators — his successor; if, on
the other hand, there are more than two years left before the end of the term,
a new presidential election must be held by direct universal suffrage: in both
cases, however, the newly elected President remains in office until the end of
the original term of office of the person replaced and cannot stand for the
next presidential election.

As for the President’s powers, both the Argentine (art. 99) and Chilean
(art. 32) constitutions contain a broad enumeration of constitutional pre-
rogatives assigned to the Head of State.

Among the main powers granted to the President, it is of interest here to
consider those related to legislative powers and relations with Parliament.

In both Argentina and Chile, the constitution assigns legislative initia-
tive to the President, but only in Chile does the charter give him exclusive
legislative initiative in economic-financial, social and budgetary matters (art.
65), thus giving him an absolutely dominant role in the legislative process.
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The presidential veto power is, then, regulated in both constitutions and
can be overridden by the respective parliaments only with a quorum of two-
thirds of the votes (art. 83 const. Argentina; art. 73 const. Chile), but only
in Argentina is the partial veto power expressly regulated, which allows the
President the significant prerogative of enacting only part of a law approved
by Congress, referring the remaining text to the Houses of Parliament for
reconsideration (art. 80 const.).

In both systems, the president is, therefore, a true “drgano colegislador”
(Nogueira Alcala 2017).

Still about legislative powers, the power to adopt decrees with the force of
law conferred on the President by the two charters is of relevance.

In Chile, the constitution establishes that Congress may, by law, del-
egate to the President the power to adopt decrees with the force of law
in matters not reserved by the constitution to the Chambers themselves:
the decree remains in force for one year from its entry into force and the
delegation law may establish further conditions and limitations to the de-
cree (art. 64 const.).

In Argentina, the President cannot adopt decrees with the force of
law except in exceptional circumstances in which it is not possible to
wait — for reasons of necessity and urgency — the time required for the
law formation process.

The decree-law (which cannot intervene in penal, fiscal, electoral and po-
litical party matters) is countersigned by all the ministers and is submitted
by the Jefe de Gabinete, within ten days of its adoption, to the Permanent
Bicameral Commission — composed of deputies and senators proportion-
ally respecting the composition of the two Chambers — which in the fol-
lowing ten days must render its opinion on the matter to Congress (art. 99
of the Constitution).

The Argentine constitution also provides for the possible adoption of
delegated decrees in favour of the executive (art. 76).

The Presidents of Argentina and Chile have, in any case, wide-ranging
powers in relation to the regulation of states of constitutional exception and
emergency (which will be adequately discussed in the following section).

The constitutional prerogatives assigned to Parliaments — both of which
have a Bicameral structure (Chamber of Deputies and Senate) — for the ex-
ercise of the function of control over the executive are of a different nature
and institutional characteristics in the two systems.

In Chile (art. 52, paragraph 1 of the Constitution), one-third of the
members of the Chamber of Deputies are granted the right to submit ques-
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tions and interpellations to ministers who are called to answer them before
the Assembly; in any case, such acts of scrutiny may not be adopted more
than three times in each session against the same minister.

With a quorum of at least two-fifths of the deputies, the Chamber may also
establish a commission of enquiry to request acts and information from mem-
bers of the executive. The same constitutional provision, however, expressly clar-
ifies that all the acts of inquiry — which fall within the exclusive competence of
the Chamber of Deputies alone — never have the effect of bringing into play the
political responsibility of ministers.

In Argentina, both Chambers are granted the prerogative to submit ques-
tions and interpellations to ministers, who are required to appear before the
Assemblies to provide the requested information (art. 71 const.).

But in Argentina — unlike the Chilean system — the possibility of sanc-
tioning the political responsibility of the (only) Jefe de Gabinete through
the approval of an explicit motion of no-confidence by both Chambers is
also constitutionally established: pursuant to art. 101 of the Constitution,
in fact, each of the Houses has the possibility — by an absolute majority of
its members — to call a motion of no-confidence against the Jefe de Gabinete,
which, in order to determine the obligation for the latter to resign, must
be approved by both Houses with the quorum of an absolute majority of
their respective members.

The constitutions of both systems provide, then — similar to the US mod-
el — for the impeachment of the President, which can be activated, for the
serious violations indicated by the norms (art. 52 const. Chile; art. 53 const.
Argentina) by the respective Chambers of Deputies (in Chile, by an absolute
majority; in Argentina, by a two-thirds majority) and judged by the Senates,
which may convict and remove from office Presidents only with the approval
of a qualified majority of two-thirds of their members (art. 53 const. Chile;
art. 59 const. Argentina).

From the analysis of the constitutional arrangements of the two systems
emerges, therefore, the institutional attempt practised (only) in Argentina
— with the 1994 revision — to mitigate the excessive presidential preponder-
ance, introducing an element of strengthening the Parliament through the
institution of parliamentary censure against the Jefe de Gabinete, in order to
enhance a sort of “parliamentarisation” of the system (Gambino 2020).

Constitutional practice, however, shows that this attempt does not ap-
pear, at present, to be productive of any effect in the sense indicated.

In Argentina (as, for that matter, in Chile), Parliament still constitutes
an “drgano debilitado que no permite contrapesar efectivamente al gobierno”
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(Nogueira Alcala 2017), nor has the Jefe de Gabinete evolved into a sort
of effective Prime minister, but is rather a mere coordinator of the oth-
er ministerial colleagues, at the complete disposal (and confidence) of the
President of the Republic and without any margin of real autonomy in
identifying the political direction of the executive.

Not even the institution of ministerial countersignature — necessary for
the validity of any presidential act (art. 100 const. Argentina; art. 35 const.
Chile) — has ever departed from its nature as a mere control on the formal
regularity of the act, with the consequence that ministerial refusal of coun-
tersignature has always entailed, in institutional practice, the resignation of
the minister and his/her rapid replacement by the President.

Thus, ultimately, “en el contextolatinoamericanola hibridacion delpresiden-
cialismo con algunas instituciones parlamentarias no ha frenado la hegemonia
presidencial, la que se ha mantenido incélume en los paises, como Argentina, en
que dichos mecanismos han sido introducidos” (Nogueira Alcald 2017).

From the point of view of constitutional practice, the typological classi-
fication that sees the experiences of Argentina and Chile placed in two dis-
tinct classes tends, therefore, to blur, since the presidential preponderance
appears, however — also in Argentina — to significantly characterize the actu-
al functioning of the constitutional order.

This does not affect, however, the fact that — as pointed out acutely by
others — the introduction in Argentina of parliamentary censure against the
Jefe de Gabinete may evolve, in the future, the form of government “bacia el
semipresidencialismo” (Pegoraro 2018).

4. THE FORM OF GOVERNMENT IN THE EMERGENCY

The Presidents of Argentina and Chile have, as previously stated, consid-
erable constitutional powers to manage states of crisis, emergency, and
exception.

Thus, in Chile, the constitution contains an entire chapter (Estados de
excepcidn constitucional: art. 39-45) dedicated to the analytical regulation of
states of constitutional exception, which can be decreed by the President of
the Republic alone — who also determines their geographical area of appli-
cation (Piergigli 2021) — for the hypotheses of internal and external war,
serious internal disorder, emergency and public calamity (art. 39).

The declaration of a state of siege (art. 40 const.) — for internal/exter-
nal war or serious internal disorder — is attributed to the President, while
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Congress must decide (accepting or rejecting the presidential declaration)
within five days. A state of siege due to internal unrest or war can last up to
fifteen days, with no possibility for the President to request an extension.

The state of catastrophe (art. 41 const.), in case of public calamity, is
likewise declared by the President, informing Congress of the actual mea-
sures taken to manage the emergency situation, which is entrusted by the
President to the Jefe de la Defensa Nacional. After six months have elapsed,
Congress may pronounce for the termination of the state of catastrophe, un-
less the President requests — with the consequent consent of Congress — an
extension for a period even longer than one year.

A state of emergency (art. 42 const.) may be declared by the President, in
case of serious breach of public order or serious danger to national security,
for a period of fifteen days, which may be extended for a further fifteen days.
For subsequent extensions, the President must obtain the prior consent of
Congress, providing the necessary information on the measures taken.

The constitution (art. 43), in any case, specifies the constitutional free-
doms and rights that may be restricted by the President’s decision for each of
the various states of constitutional exception stated in the precedingarticles.

These limitations may not, however, extend to constitutional institutions,
nor to the holders of their respective offices (art. 44); while the guarantee of
effective judicial remedy against limitations on the constitutional rights of
citizens continues to apply, without, however, the courts — unlike in other
countries (Piergigli 2021) — being able to rule on the de facto circumstances
that determine the presidential decree in states of exception (art. 45).

In Argentina, the President may declare a state of siege in the event of
internal disorder or external attack to protect the constitution and its in-
stitutions, decreeing the suspension of citizens’ constitutional guaran-
tees, without, however, being able to impose punishments or sentences,
but can, however, order the arrest or forced transfer of citizens (art. 23
of the constitution).

The recent health emergency in connection with the Covid-19 pan-
demic was the most interesting stress test for the latest developments in
emergency management in the form of government in the two systems
under consideration.

Chileand Argentinawere, in this regard, the first countries in Latin America
to react quickly to the health emergency: in Chile, with Decree no. 4/2020 of
5 February 2020 and the subsequent presidential decree on 18 March 2020 of
the state of catastrophe provided for by art. 41 const.; in Argentina, with the
decreto de necesidad y urgencia no. 260/2020 of 12 March 2020, containing
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measures of prevention and sanitary containment for the period of thirty days,
then further extended by subsequent decrees, without resorting to the estado
de sitio referred to in art. 23 const., but with the adoption of the decree-laws
governed by art. 99(3) of the Charter.

In Argentina, the adoption of Decree-Law no. 260/2020 and subse-
quent decrees was not, however, followed — as the constitution requires
— by a meeting of the Permanent Bicameral Commission to evaluate the
contents of the decree, nor did Congress meet to express its political con-
siderations on the matter, so that the long inactivity of the Houses during
the phase of the health emergency “has in fact generated a situation of ‘hy-
per-presidentialism’, as has already occurred at various times in Argentine
history” (Spigno 2020).

The question of constitutionality of Decree no. 260/2020 was, however,
subjected to judicial scrutiny in the Kingston, Patricio s/ Habeas corpus case,
where both the criminal court of first instance and the court of appeal rec-
ognised its constitutional compliance in each case.

In Chile, the health emergency has, first of all, entailed the postponement
of the referendum on the election of the Constituent Convention from 26
April to the following 25 October 2020, but — unlike in Argentina — the
Chilean Congress has continued to meet, albeit in virtual mode, considering
and evaluating the various measures adopted by the executive under art. 41
of the Constitution, which (as seen) provides that the management of the
emergency situation resulting from the state of catastrophe is entrusted by
the President to the Jefe de la Defensa Nacional.

The Chilean Supreme Court, hearing — with recurso de proteccién (art.
20 of the Constitution) — numerous questions concerning the legality and
proportionality of the various measures adopted by the executive, has, in any
case, recognised their full legitimacy (sentence no. 39506-2020).
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Chapter 8
The Pantocratic Model of Constitutional

Justice in Ecuador and Bolivia
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SuMMARY: 1. Introduction. — 2. Guarantees of independence and reflective ju-
diciary. — 2.1. Ecuador. — 2.2. Bolivia. — 3. The review of constitutionality and
conventionality. — 3.1. Ecuador. - 3.2. Bolivia. — Ecuador and Bolivia in a com-

parative framework.

1. INTRODUCTION

The comparison between Ecuador and Bolivia can lead to valuable in-
sights, as the constitutions of these countries (in force since 2008 and
2009, respectively) reflect the popular will to create a new state struc-
ture, embracing different paradigms from those established in Western
legal systems. This derives from the acceptance of Andean ancestral
worldviews, indigenous sources of law and ways of handling public af-
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fairs, which have given birth to ‘plurinational and intercultural’ states.
Another element of novelty lies in the rejection of the sustainable devel-
opment model implemented in most parts of the world, with the conse-
quent adoption of an institutional design that proposes an alternative
path towards sustainability, based on innovative political, legal, econom-
ic, social and cultural premises.

Therefore, these constitutions present the elements that best express the
counter-hegemonic legal tradition of the so called buen vivir (Baldin 2015
and 2019). This counter-hegemonic legal tradition is based on the assump-
tions of “subaltern cosmopolitanism”, opposed to neoliberal globalization
(de Sousa Santos 2004). The radical constitutional reforms introduced in
Ecuador and Bolivia also affect the relationship between authority and
freedom, seeking to address the unresolved issues of the Welfare state. The
emerging result is a form of state in which new legal subjectivities, includ-
ing nature, and the values of sharing community life are brought together,
and in which the principle of fraternity prevails over that of solidarity (the
so-called Caring state: Bagni, in this book).

In light of this, this chapter sets out to investigate whether the reforms
have also affected constitutional justice bodies, developing original solutions
in line with the trends observed in other fields.

Secondly, and in a broader perspective, the research seeks to verify
the degree of adherence of Ecuador and Bolivia to the pantocratic model
of constitutional justice. It must be noted that these countries have ini-
tially adopted a centralized system of constitutional justice, establishing
a specific body to resolve constitutional issues. This model differs from
the diffuse model of judicial review, where any judge can exercise consti-
tutionality control and disapply the law if it does not comply with the
constitution (Cappelletti 1979). These two classical archetypes have ex-
panded throughout the world considerably over time, in various hybrid
forms (Pegoraro 2019). According to a recent taxonomic proposal based
on functional criteria, the nature and competences of constitutional jus-
tice bodies lie in either the nomocratic or the pantocratic model (Bagni,
Nicolini 2021). The first model exemplifies those experiences which pres-
ent a minimum enforcement of constitutional justice, where only the le-
gitimacy of legislation can be reviewed; the second model, defined as pan-
tocratic, enhanced or total model, refers to those legal systems in which the
activity of all public powers is subject to forms of constitutional review.
Adopting a fuzzy approach to legal taxonomies (Baldin 2017), the panto-
cratic model, in particular, presents many possible subclasses, marked by
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various degrees of intensity, according to the number and kinds of control
over state authorities.

The Corte Constitucional of Ecuador and the T7ibunal Constitucional
Plurinacional of Bolivia are the institutions specifically in charge of moni-
toring compliance with the constitution. Their current configuration differs
from the past, when amixed model prevailed, which established both a specific
body and the direct involvement of ordinary judges in the constitutional re-
view of laws (Grijalva Jiménez 2012, p. 183; Rivera Santivanez 1999, p. 208).

The research aims to understand whether an attempt has been made to
overcome the problem of politicized judges recorded in the past by inter-
vening in the selection process. It also aims to verify whether, in the selec-
tion process, social pluralism is reflected to some extent within these courts.
On one hand, plurinationality is a primary element of the institutional or-
ganization, which implies the full recognition of natives and their culture
in the public sphere. On the other hand, guarantees of gender equality are
stated in several constitutional provisions. It is therefore interesting to un-
derstand if the theory of reflective judiciary, according to which the legitima-
cy of judges can be enhanced through selection processes that are sensitive
to the representation of society, has taken root in Ecuador and Bolivia and
through which policies.

A further aspect of analysis regards the assigned functions and, in
particular, the ways in which the constitutional review is exercised. In
this sense, the research sets out to ascertain whether the Andean Courts
show a tendency to extend the methods of control to include both 4 pri-
ori and a posteriori review and concrete and abstract review. Thereafter,
it seeks to investigate the review of conventionality, which is emblem-
atic of the trend towards the internationalisation of constitutional law,
through the transposition of covenants in the block of constitutionality
(Pegoraro 2019, p. 202). In the Latin American context, this is done
by including the American Convention on Human Rights (and possibly
other human rights treaties) in the parameter of judgment. This scru-
tiny determines the obligation for all authorities of the state Parties to
set aside any domestic law in conflict with the Convention and with its
interpretation by the Inter-American Court of Human Rights (Ferrer
Mac-Gregor 2020, p. 375 £.).

Section 2 therefore illustrates the guarantees of independence of the
constitutional judges and the methods for their selection, while Section
3 focuses on the review of constitutionality and conventionality. Section

4 provides a summary of the collected data with the purpose of highlight-

CHAPTER 8 - THE PANTOCRATIC MODEL 151



ing both the similarities and the differences between Ecuador and Bolivia,
while placing them at the “low” or “high” extreme within the pantocratic
model of constitutional justice. In order to achieve this, the comparative
law method is employed, especially through the use of the tertium compa-
rationis. The tertium comparationis is the term of reference for identifying
similarities and differences between Ecuador and Bolivia on the basis of a
predefined comparison grid. The tertium comparationis is outlined at the
beginning of the next two paragraphs, each divided into subsections dedi-
cated to Ecuador and Bolivia.

2. GUARANTEES OF INDEPENDENCE AND REFLECTIVE JUDICIARY

From a comparative perspective, the structure of Constitutional Courts
often presents similar characteristics; this is understandable given that
their composition influences the very legitimacy of constitutional justice.
The Constitutional Courts are bodies that, by their very nature, must en-
sure maximum independence from political power and provide the best
guarantees of impartiality. How can this be achieved? Through the way in
which judges are selected, the provision for a long term of office and the
prohibition from reappointment. Therefore, these three elements serve
as tertium comparationis to verify similarities and differences between the
states under analysis.

Hans Kelsen was one of the first scholars to offer an overview of the ele-
ments contributingto the formation ofa Constitutional Court. He theorized
the centralised model of constitutional justice that later became reality in the
constitutions of Czechoslovakia of 1919 and Austria of 1920 (Kelsen 1981).

With reference to the procedures for selecting judges, the renowned
Prague-born jurist advocated a mixed system of election and appointment
by other constitutional bodies (Head of State, Parliament, Government,
Judiciary), also allowing for the possibility of co-option by the Court itself
for any vacancies. It cannot be argued 4 priori that appointment is preferable
to election or vice versa: in both cases only experience can reveal whether in a
specific context the subjects or bodies with power of choice have ensured the
guarantees of independence of the Court or have instead aimed to influence
the political orientation of the judges. Selection procedures guarantee the
greatest possible balance, a factor which, usually combined with the period-
ic turnover of judges, allows the political orientations expressed by public
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opinion in Parliament (and also in the Government and/or the presidential
office) to be reflected in the composition of the Constitutional Court.

In addition to Kelsen’s reasoning, it must also be added another aspect
that may affect the composition of the Constitutional Courts, and which
calls into question the theory of reflective judiciary. This concept refers to a
selection process of judges that takes into account the social heterogeneity
given by factors such as gender, ethnicity, religion, language, etc. The un-
derlying intention is to ensure that the different sensitivities in society are
represented within the Court by means of the judges’ backgrounds. This en-
sures that decisions are made with a full understanding of the reasons of the
parties (Mastromarino 2018, p. 469 f.).

At the same time, a long term of office also guarantees the neutrality of
the Court, by avoiding solidarity with the subjects and bodies involved in
the selection process. In other words, the duration of the mandate is essen-
tial in order to guarantee independence from political power and, there-
fore, greater objectivity of judgement. For this reason, the mandate of the
constitutional judges is generally longer than that of the bodies appointing
them, in order to reduce the possibility of influence and interference on
the Court’s activity.

Furthermore, the requirement of the ban on consecutive terms averts the
risk that expectations of reconfirmation could affect the fair judgement of
the Court. However, within the comparative panorama it can observed that
reappointment is often allowed.

2.1. ECUADOR

In Ecuador, the profiles of the Corte Constitucional are regulated in Title
IX “Supremacy of the Constitution”, chapter two “Constitutional Court
of the Constitution (art. 429-440) and in the Ley Orgdnica de Garantias
Jurisdiccionales y Control Constitucional (LOGJ) of 2009.

Art. 432 const. foresees a Court composed by nine members, who per-
form their duties in the plenary court and in chambers. The requirements
for office are set out in art. 433 const., which states that candidates must
hold Ecuadorian citizenship and enjoy full political rights; they must hold a
law degree; they must have exercised with notable rectitude the profession
of attorney-at-law, judge or university professor in law for at least ten years.
In addition, proof of probity and ethics is required, and the candidates must
not have been members of political parties or movements in the previous ten
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years. Art. 173 LOGJ supplements the constitution by listing a number of
situations which prevent appointment, i.c., causes of incapacity, including
active service in the armed forces or the police force or being the spouse or
cohabiting partner or a relative up to the fourth degree of a constitutional
judge or a member of the selection committee. The office of judge is full-
time, making the exercise of other functions incompatible, with the excep-
tion of university teaching (art. 174 LOG]J).

The selection process is quite original, based on a public competition on
the basis of qualifications and examinations. Several rules form the legal basis
of this procedure: art. 434 of the constitution, articles 177-184 LOG]J and
the rules and procedures for public competition established by the Council
of Citizen Participation and Social Control, a constitutional body which
cooperates with the other institutions in the management of public affairs.

Candidacies must come from three constitutional functions, namely
Legislative, Executive and Transparency and social control. As specified in
the final part of the Constitution, in art. 25 of the Transitional Provisions,
each function proposes at least nine candidates. The joint committee in
charge of examining the candidates consists of six members, with two com-
missioners appointed by each of the three constitutional bodies that have the
power to make the proposals. The judges are appointed following an evalu-
ation procedure in which, after checking their requirements and awarding a
score for their qualifications, candidates are required to take a written and
an oral examination. The result of the evaluation can be challenged by any
citizen who believes that the candidates do not meet the requirements due
to a lack of probity or suitability, or because they have omitted relevant in-
formation. The evaluation board itself decides on appeals.

Art. 434 const. also ensures gender equality in the formation of the
Court. An issue arises as to whether this requirement applies at the time of
proposing candidates or whether it is a criterion to be met at the end of the
selection procedure, or at both stages. Reading the LOG], attention must
be paid to gender balance at both stages, but in different ways. In the initial
phase, each of the three constitutional bodies is required to present nine “al-
ternating male and female candidates” (art. 180, par. 3), which means that
there must be an alternation of gender in the list of candidates. At the stage
of the public examination, on the other hand, the LOG]J is concerned with
guaranteeing the representation of women by providing that if “there are
two candidates in equal conditions, preference shall be given to the applica-
tion of the woman” (art. 181, par. 3). The solution with the least impact on
the principle of equality is therefore preferred since it is only applicable in
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the event of equal ranking. However, this choice does not necessarily lead to
an effective gender balance, even though this has been achieved so far.

The lack of a rule guaranteeing the ethnic component in the Court is
puzzling, despite the fact that Ecuador is a plurinational and intercultural
state according to art. 1 const. and it provides an extensive set of rights for
indigenous groups. On the other hand, this result is in line with the choice
of not implementing any mechanism to promote the political representa-
tion of natives in Parliament. On a practical level, in the first period of the
Court’s activity, Nina Pacari was a member of indigenous descent; currently,
there is no judge of indigenous descent.

Under art. 432 const., the term of office of constitutional judges is nine
years. It is therefore longer than that of other constitutional bodies (four
years for the Head of State, four for the members of the National Assembly,
four or five years for the members of the Transparency and social control
function). The removal of a judge from office on the grounds of criminal
liability in connection with the performance of his/her duties is decided by
the Constitutional Court with a two-thirds majority of the votes cast by its
members (art. 431, par. 2, const.).

Constitutional judges cannot be re-appointed immediately. Their man-
date can be renewed but not consecutively, a solution that is not very com-
mon in the comparative panorama. The rule can be justified by the fact
that in such a sparsely populated country it is difficult to ensure a constant
turnover of adequately trained personnel. This, however, leads to a risk of
fostering bonds of political partisanship in the hope of a second appoint-
ment. A further distinguishing criterion is given by the timing of the re-
newal procedure. In this case, one third of the members of the Court are
renewed every three years.

2.2. Borvia

In Bolivia, the T7ibunal Constitucional Plurinacional is regulated by Title
II “Judicial Organ and Plurinational Constitutional Court”, chapter VI
“Plurinational Constitutional Court” of the constitution (articles 196-
204) and by the Ley N° 027 del Tribunal Constitucional Plurinacional
(LTC) of 2010.

Art. 198 const. states the elective principle for constitutional judges by
referring to the procedure, mechanism and formalities used for the election
of the members of the Supreme Court of Judges (art. 182 const.), which also
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apply to the election of the Agro-Environmental Court (art. 188 const.) and
the Council of Ministers of Justice (art. 194 const.).

Art. 197.111 const. introduces a statutory reservation for the composi-
tion, organization and functions of the Plurinational Constitutional Court,
all regulated by the LTC: as for its composition, art. 13 LTC establishes the
number of titled judges at seven, who operate in three sections (each made
up of two judges) or in a plenary session, as well as in a rotating admissions
committee (made up of three judges).

The requisites for the appointment of constitutional judges (in addition
to the general requisites to become a public servant) consist of a minimum
age requirement (thirty-five years) and specialized or credited experience of
at least eight years in the disciplines of constitutional law, administrative law
or Human Rights law (art. 199.1 const.), in addition to the professional title
of attorney (art. 17..8 LTC).

Art. 201 const. refers to the same system of prohibitions and incompat-
ibilities applied to public servants, as established in articles 236 and 238
const.: the function of constitutional judge is therefore prohibited in case of
simultaneous performance of more than one full-time remunerated public
job, in case of conflict of interest (both direct and indirect), and in case of
the assignment of public positions to relatives up to the fourth degree of
consanguinity and second of affinity.

Art. 238 const. lists the following causes of ineligibility: the ofhice of con-
stitutional judge is excluded for those that were or are directors of enterprises
or corporations that have contracts or agreements with the state; those who
have been directors of foreign international enterprises that have contracts or
agreements with the state; those who hold elected positions; the members of
the Armed Forces and the Bolivian Police in active service; the ministers of any
religious cult. Art. 18.II LTC adds four further causes of ineligibility: being a
member of a political organization at the time of candidacy; being part of the
administrative or management body of a commercial company whose bank-
ruptcy has been declared fraudulent; sponsoring people who are responsible of
crimes against the unity of the state or who have sold natural resources and na-
tional heritage; finally, those who have participated in dictatorial governments
are excluded from the office of constitutional judge.

As mentioned earlier, the electoral procedure for the judges of the
Plurinational Constitutional Court reproduces the procedure for the elec-
tion of the magistrates of the Supreme Court of Justice (art. 182 const.).
Anyone who meets the requirements may submit his or her candidacy to
the Plurinational Legislative Assembly (art. 19.1 LTC), which approves
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(by a two-thirds majority of its members) a shortlist of twenty-eight candi-
dates to be sent to the Plurinational Electoral Organ, in order to organize
the electoral process.

Gender equality and the inclusion of indigenous peoples is promoted by
specific provisions designed to pursue the plurinational paradigm, enshrined
in art. 1 of the constitution: at least two of the seven constitutional judges
must identify themselves as members of the so-called native indigenous rural
peoples (art. 13.2 LTC), and half of the twenty-eight candidates must be
women (art. 19.III LTC). For purposes of determining merit, experience
as a native authority under its system of justice shall be taken into account
(art. 199.1 const. and art. 17.IT LTC): this reflects the plurinational com-
position of the Court established by art. 197.1 Const. (“The Plurinational
Constitutional Court shall consist of Judges elected on the basis of plurina-
tionality, with representation from the ordinary system and the rural native
indigenous system”) and the proposal powers attributed to native indige-
nous rural peoples (art. 199.11 const. and art. 19.IILTC).

Candidates may not campaign (not even indirectly: see art. 20.II LTC),
otherwise being sanctioned with ineligibility: the Electoral Organ is the sole
responsible for the dissemination of the candidates’ curricula and merits (art.
182.III LTC). The seven candidates with the highest number of votes are
elected as full judges of the Plurinational Constitutional Court, and the fol-
lowing seven candidates are appointed as substitute judges (art. 20.V LTC).
According to art. 20.VIILTC, citizen participation in the pre-selection pro-
cess is guaranteed in order to exercise social control of public governance
(articles 241-242 const.), but there is no appeal procedure as in Ecuador.

According to art. 14 LTC, constitutional judges hold office for six
years (one year longer than other elective offices), and there is a ban
on consecutive terms.

It has been argued that constitutional judges are subject to recall, an issue
closely related to the position of the Plurinational Constitutional Court in
the Judicial Organ. The first commentators of the new constitution have,
in fact, defined the Plurinational Constitutional Court as the impartial
and independent head of the Judicial Organ, specialised in constitutional
review. According to this interpretation, the revocation of constitutional
judges could only be imposed by the Council of Ministers of Justice, pursu-
ant to art.195.1 const.

On the contrary, art. 11 LTC reaffirmed the opposed principle of inde-
pendence of the Plurinational Constitutional Court (“independent from the
other constitutional bodies and subject exclusively to the constitution and this
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law”). If the Constitutional Court is independent from the Judicial Organ,
the principle of general revocability of elective offices (enshrined in art. 240
const.) would apply: “the mandate of anyone who occupies an elected posi-
tion, with the exception of those of the Judicial Organ, may be revoked”. This
possibility is purely theoretical: no constitutional judge has ever been revoked.

3. THE REVIEW OF CONSTITUTIONALITY AND CONVENTIONALITY

The assumption that legitimates constitutional justice bodies is that they
facilitate, or should facilitate, the consolidation of democracy through the
constitutional review as well as other, sometimes very numerous, compe-
tences aiming to regulate the relations between institutions and between in-
stitutions and society. This is due to the fact that Constitutional Courts are
perceived as more suitable than other bodies to settle controversies that af-
fect fundamental rights, the democratic stability of the state, the separation
of powers and the distribution of competences among territorial entities.

As for the review of the constitutionality of laws and other types of acts,
this control can be either prior or subsequent to the adoption of the act.
Moreover, it may be abstract and/or concrete, i.c. exercised over rules irre-
spective of conflicts in which those rules have to be applied or over rules
which should be applied in cases before the Court.

In addition, the work of constitutional judges may also cover the review
of conventionality. In this regard, it is interesting to mention the application
of this review in Ecuador and Bolivia. Generally speaking, the constitutions
of the states that are parties to the Inter-American Convention on Human
Rights may give treaties an infra-constitutional status, or a super-primary
status by including them within the sphere of constitutionality, or they may
require that the constitutional provisions on human rights be interpreted in
accordance with this Convention or that the Inter-American Convention
prevails if its provisions are more favourable than those of the constitution.

For more than a decade, there has been a significant expansive force of
the conventional system, leading to a discussion of its hierarchical superi-
ority rather than its complementarity with national constitutional justice
systems. This is due to a number of developments in case law, starting with
the legal doctrine of the diffuse review of conventionality. This theory, devel-
oped within the Inter-American Court of Human Rights (IACHR), holds
that, in applying domestic law to a concrete case, national courts must ver-
ify whether it complies with the Treaty and, if not, must not apply it /nzer
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partes. This assumption is accompanied by the duty, incumbent on all judg-
es, of interpretation in conformity with the Convention. In addition, the
TACHR affirms that the states parties are bound by its case law even when
they are not directly involved in any adjudication. Very few states, including
Argentina, Uruguay and Venezuela, oppose this centralising tendency of the
TACHR (Bagni, Nicolini 2021).

In light of these considerations, the analysis dwells on the status of hu-
man rights treaties in Ecuador and Bolivia and on the relationship estab-
lished between the review of constitutionality and that of conventionality,
in order to assess the degree of adherence to the conventional system.

3.1. ECUADOR

The Corte Constitucional is entrusted with several functions aiming to safe-
guard fundamental rights and the balance of powers between constitutional
organs. Its duties are set out in art. 436 const. and in other precepts in vari-
ous parts of the fundamental charter.

Art. 436 const. states that the Constitutional Court is the highest authority
for the interpretation of the constitution and international treaties on human
rights ratified by Ecuador. It is also responsible for: ruling on unconstitutional
public actions against general regulatory acts issued by authorities of the state;
declaring ex officio the unconstitutionality of norms related to those under scru-
tiny; ruling on the unconstitutionality of administrative acts with general effect
issued by any public authority; ruling on claims of noncompliance that are filed
to guarantee enforcement of norms or administrative acts with general effect, as
well as for enforcement of rulings or reports by international human rights or-
ganisations that are not enforceable by ordinary courts; ruling on cases relating to
protection, compliance, habeas corpus, habeas data, access to public information
and other constitutional procedures, as well as on cases selected by the Court
for review; solving conflicts of competence or attribution among the branches
of government or bodies established by the constitution; monitoring ex officio
the constitutionality of the declarations of state of emergency; recognising and
sanctioning failure to comply with constitutional decisions; declaring unconsti-
tutionality by omission incurred by state institutions or public authorities.

Pursuant to art. 134 const., the Ecuadorian Constitutional Court
also holds the power of initiative to submit draft laws on matters per-
taining its functions. This list is not exhaustive, as the powers are extend-

ible by legislation.
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The decisions adopted by the Constitutional Court are final and irrevo-
cable, pursuant to art. 440 const.

The constitutional review is exercised in three ways: as a preventive con-
trol; as an abstract a posteriori control; and as a concrete a posteriori control
(Grijalva Jiménez 2012, p. 190 ff.).

The preventive control of the constitutionality of acts or the opinion on
certain issues or decisions is exercised on: international treaties, prior to rati-
fication by the National Assembly (art. 438 const.); calls to national consul-
tations or consultations at level of decentralized autonomous governments
(articles 104 and 438 const.); objections of unconstitutionality submitted by
the Head of State during the drafting of laws (articles 139 and 438 const.);
the identification of the applicable procedure for constitutional revision
(art. 443 const.); the admissibility of the impeachment of the President of
the Republic by the National Assembly (art. 129, par. 2, const.); the removal
of the Head of State from office by the National Assembly for having tak-
en up duties that do not come under his/her competence (art. 130, par. 1,
const.); the presidential decree dissolving the National Assembly for having
taken up duties that do not pertain to it (art. 148 const.); removal of the
President of the Republic from office (art. 145, par. 3, const.); draft statutes
of regional autonomies (art. 245, par. 3, const.); draft reforms of regional
statutes (art. 246, par. 2, const.); decrees of economic urgency adopted by
the President of the Republic (art. 148, par. 4, const.).

The abstract type of a posteriori constitutional review implies the possibil-
ity guaranteed to anyone, individually or collectively, to file a constitutional
claim, pursuant to art. 439 Const. The declaration of unconstitutionality of
the challenged act determines its repeal from the national legal system. In
accordance with the provision of par. 3 of art. 436 Const., the Court can
declare ex officio the unconstitutionality of the norms related to those de-
clared unconstitutional. The Court may also review the omissions of pub-
lic authorities who may disregard the constitution by failing to implement
the constitutional provisions (art. 436, par. 10, const.). Art. 166 const. also
states that the Court expresses its opinion on the constitutionality of the
declaration of a state of emergency made by the President of the Republic.

The concrete type of 4 posteriori constitutional review arises from a pro-
cess in which the judge in charge of deciding on that case submits to the
Constitutional Court doubts on the constitutionality of a provision to be
applied (art. 428 const.).

With regards to the review of conventionality, from the point of view
of the status assigned to human rights treaties, Ecuador has adopted a
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two-fold approach. Firstly, it considers the international sources of law
as interposed norms in the control of constitutionality, given that trea-
ties and international conventions have an infra-constitutional status
under art. 425 const. Secondly, in art. 417 const. is affirmed that “In the
case of treaties and other international instruments on human rights,
principles in favour of human beings, non-restriction of rights, direct
applicability and the open clause as set forth in the Constitution shall
be applied”. From constitutional case law emerges the principle that in-
ternational human rights instruments (even where they are not ratified
treaties), as well as the advisory opinions of the TACHR and all its de-
cisions (thus not only those relating to Ecuador) fall within the block
of constitutionality (Barona Martinez, Tescaroli Espinosa 2018). It has
also already been pointed out that the Ecuadorian Constitutional Court
is the highest instance of interpretation of human rights treaties, pursu-
ant to art. 436, par. 1, const. It follows that it would be inconceivable to
delegate this competence to the IACHR.

It should also be added that ordinary judges do not have the power to
set aside norms that are in contrast with human rights treaties. Art. 428
const. states in a very clear manner that “When a judge, by virtue of his/
her office or at the request of a party, considers that a legal norm is con-
trary to the Constitution or to international human rights instruments
that provide for rights that are more favourable than those enshrined in
the Constitution, it shall suspend the case and refer it for consultation
to the Constitutional Court”. For this reason, the review of convention-
ality in Ecuador is defined at “low intensity”, since it is reserved to the
Constitutional Court (Villacis Londono 2018, p. 89). However, it must
be pointed out that ordinary judges are obliged to interpret national
norms in the light of human rights treaties, in compliance with the pro
homine principle, and they may also apply the standards set out in con-
ventional case law if there are any shortcomings in national legislation
(Aguirre Castro 2016, p. 307 £.).

Finally, the analysis of the Resoluciones de Supervision de Cumplimento
de Sentencia issued by the IACHR shows that Ecuador largely meets
the requirements imposed by international judges. This does not mean,
however, that the state is open to the entry of the conventional legal
system in terms of its hierarchical superiority over the domestic judicial
system, as outlined above.
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3.2. BorLvia

Although it bears a degree of resemblance to the centralised model of con-
stitutional review, the system outlined by the Bolivian constitution pres-
ents elements of considerable originality (Attard Bellido 2012, p. 156).
The Plurinational Constitutional Court stands at the apex of constitu-
tional justice, but all jurisdictional, administrative and indigenous author-
ities must interpret the law in light of the constitution, by virtue of the
principle of direct application. The so-called modelo plural de control de
constitucionalidad (art. 178.1 const.) represents an innovative paradigm in
the comparative horizon, inspired by the principles of pluralism, intercul-
turality and decolonisation.

Twelve attributions of the Plurinational Constitutional Court are
listed in art. 202 const.: in 2012, the enactment of the Cddigo Procesal
Constitucional (CPC, Ley N° 254) has completed the regulatory frame-
work of constitutional procedure, pursuant to the statutory reservation in
art. 204 const. In a similar way to the Ecuadorian Court, the attributions
of the Bolivian Court can be traced back to three models of constitutional
review: preventive control; abstract control; concrete control (incidental).
In addition, the Constitutional Court decides over jurisdictional disputes
and conflicts of attribution.

According to art. 202.1 const., the Plurinational Constitutional Court
is the court of jurisdiction in “the matters of pure law”, concerning the un-
constitutionality of laws and of any other nonjudicial resolution: actions for
unconstitutionality (articles 132-133 const.) of abstract nature (articles 74-
78 CPC) may only be raised by the President of the State, senators, deputies
and the highest executive authorities of autonomous governments. Concrete
actions (articles 79-84 CPC) may be raised during judicial or administra-
tive proceedings. Art. 133 const. establishes that the decision that declares
a norm unconstitutional makes it inapplicable erga omnes. This effect is re-
inforced by the principle of szare decisis (articles 15, 78 and 84 CPC): the
judgments of the Plurinational Constitutional Court represent universally
binding precedents for lower courts, public authorities and every citizen.

As previously observed, the Plurinational Constitutional Court deals
with conflicts of jurisdiction and powers among state bodies (art. 202.2
CPC): in accordance with art. 12 const., the state organizes and structures
its public power through Legislative, Executive, Judicial and Electoral bod-
ies. Consequently, the Constitutional Court has the power to resolve the
conflicts arising between these bodies (articles 86-91 CPC) and the conflicts

162



of jurisdiction between the Plurinational government and the autonomous
and decentralized territorial entities (art. 202.3 const.; articles 92-99 CPC).

The appeals of fees, taxes, rates, licenses, rights or contributions in
violation of the constitution (art. 202.4 const.) ensures that any regula-
tion that creates, modifies or suppresses a tax complies with constitution-
al principles (articles 133-138 CPC). The appeals of resolutions of the
Legislative Organ, filed when they “affect one or more rights, regardless of
who” (art. 202.5 const.; articles 139-142 CPC), can be included within the
category of subsequent abstract reviews. The difference between this latter
remedy and the accidn de amparo constitucional (art. 129 const.; articles
51-57 CPC) lies in the jurisdiction: the amparo (as well as the acciones
de proteccion de privacidad, popular and de cumplimiento) may be brought
before any competent court and can be appealed to the Plurinational
Constitutional Court (art. 202.6 const.); the recurso ex art. 202.5 const.
on the other hand, introduces a direct form of protection against the vio-
lation of fundamental rights. Laws passed by the Plurinational Legislative
Assembly can, in fact, be reviewed (as a last resort and without the possi-
bility of appeal) only by a constitutional body of equal rank (such as the
Plurinational Constitutional Court).

Preventive forms of constitutional review (articles 202.6, 202.7, 202.8,
202.9 and 202.10 const.) include auxiliary and advisory functions: for exam-
ple, legal consultations on the constitutionality of proposed bills (art. 202.7
const.; articles 111-115 CPC) have a binding effect, forcing the legislative
body to adapt or eliminate the provisions of draft laws that have been de-
clared unconstitutional.

Of particular interest is the role of the Plurinational Constitutional
Court in overseeing the framework of legal pluralism known as “pluralis-
mo juridico igualitario”, given the uniqueness of such regime in compara-
tive constitutional experiences: art. 179.1I of the Bolivian Constitution., in
fact, establishes the equal status of ordinary, agro-environmental and rural
native indigenous jurisdictions. The potential for conflict of this frame-
work has been emphasized by the lack of a proper inter-jurisdictional co-
ordination protocol (Buono 2018, p. 1079 f.). The powers attributed to the
Plurinational Constitutional Court to resolve jurisdictional conflicts are
thus of fundamental importance (art. 202.11 const.).

While exercising the auxiliary function to rural native indigenous au-
thorities on the application of their juridical norms in a concrete case (art.
202.8 const.), the decisions of the Plurinational Constitutional Court
must result in an intercultural interpretation that takes into account the
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internal logic of rural native indigenous justice systems. The Secretaria
Técnica y Descolonizacidn, formed exclusively by anthropologists, sociolo-
gists and legal scholars with an expertise in indigenous languages and legal
practices, assists the judges in carrying out this delicate hermeneutic activi-
ty. This function is complemented by the constitutional review of the draft
statutes proposed by rural native indigenous autonomies (AIOC), en-
forced by art. 53.11 of Ley N° 031 Marco de Autonomiasy Descentralizacion
“Andrés Ibdriez” of 2010 (LMAD) and regulated by articles 116-120 CPC
(Baldin 2019, p. 135 f.).

The Plurinational Constitutional Court rules on direct appeals of nullity
(Art. 202.12 const.), declaring null and void the acts of persons who usurp
functions, which are not their responsibility, as well as the acts of those who
exercise jurisdiction or power that does not emanate from the law (art. 122
const.; articles 143-148 CPC). These rulings represent extraordinary and in-
formal jurisdictional actions, exceptionally attributed to the Constitutional
Court, as the final authority enforcing the principle of constitutional su-
premacy (art. 410 const.).

With regards to the control of conventionality, it should first be not-
ed that Bolivian constitutional law expressly includes international
Treaties and Conventions in the matter of human rights and the norms of
Communitarian Law ratified by the country (art. 410.2 const.). The afore-
mentioned constitutional norm reflects previous case law, which incorpo-
rated the doctrine of the bloc de constitutionnalité and granted the American
Convention on Human Rights full constitutional status. The case law of the
Plurinational Constitutional Court has further broadened the constitution-
ality block, including the IACHR’s own rulings in axiomatic, extensive and
systematic interpretation of the Bolivian constitution.

Articles 13.IV and 256 of the constitution state, respectively, that
“rights and duties consecrated in this Constitution shall be interpreted
in accordance with the International Human Rights Treaties ratified by
Bolivia” and that “The international treaties and instruments in matters of
human rights that have been signed and/or ratified, or those that have been
joined by the state, which declare rights more favorable than those con-
tained in the Constitution, shall have preferential application over those
in this Constitution”. From the interpretation of these two norms, the
Constitutional Court has reconstructed a “diffuse” model of convention-
ality review: each administrative and jurisdictional authority is obliged, in
fact, to analyse whether the provisions to be applied comply with the inter-
national treaties on human rights, as well as with the principles elaborated
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by IACHR case law. In other words, they must guarantee the effective en-
joyment of the rights enforced by the constitutionality block, according to
the pro homine and pro actione principles.

Lastly, it should be noted that, from an analysis of the Resoluciones de
Supervision de Cumplimento de Sentencia by the IACHR, Bolivia has com-
plied with the rulings of the international Courts.

4. ECUADOR AND BOLIVIA IN A COMPARATIVE FRAMEWORK

The preceding analysis offers some brief comparative reflections on Ecuador
and Bolivia, in terms of the composition of the constitutional justice bodies
and of the review of constitutionality and conventionality.

With regard to the composition of the two Constitutional Courts, it
can be noted that these Andean countries have chosen rather unique ways
of selecting the components of their Courts. Not only have they adopted
two different solutions — public competition by qualifications and examina-
tions in Ecuador; direct election in Bolivia — but both differ from the more
standardized solutions found in the international panorama. Moreover, the
elective nature of the Bolivian Court has given rise to allegations of “politi-
cization”, as in the occasion of the ruling that led to the fourth candidacy of
Evo Morales, considered contra constitutionem. Such accusations have not,
at least up to now, affected the Ecuadorian Court.

The common elements, on the other hand, include the prohibition of
consecutive terms for constitutional judges and the adoption of the paradigm
of reflective judiciary, although the provisions envisaged to guarantee gender
balance raise some doubts over their effective application. Notwithstanding
these doubts, in practice this principle has been respected so far.

Concerning indigenous representation within the Courts, Ecuador and
Bolivia present a different approach. Indeed, only in Bolivia this representa-
tion is guaranteed by the Constitution. However, the criterion of personal
self-identification (for candidates of indigenous origin) has been criticised.

Equally critical is the dedicacion exclusiva to the function of constitution-
al judge, prescribed by Bolivian law. It prevents judges from holding the po-
sition of university professors, which is instead allowed in Ecuador.

With reference to the functions performed, both states are emblematic of
the tendency to entrust constitutional justice bodies with the most diverse
competences and to extend constitutional control to a maximum extent. The
main difference between Ecuador and Bolivia seems to lie not so much in the
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procedural tools available to the two Courts (substantially overlapping, de-
spite their heterogeneity), but rather in the authentically “plural” ambition
of the constitutional justice model to be pursued. Although imperfect in its
implementation, Bolivia’s “egalitarian” legal pluralism has given substance to
the plurinational paradigm, raising the Court’s functions far beyond the mere
administration of justice. In fact, the Plurinational Constitutional Court plays
afundamental role in linking the legal systems recognized by the Bolivian state
and is the main device for promoting indigenous autonomy and jurisdiction.
The recognition of indigenous justice made by Ecuador through art. 171 const.
is certainly less significant and, as far as is reported here, does not give any ac-
tive role to the Ecuadorian Constitutional Court.

Finally, it must be noted that the there is a more widespread control of con-
ventionality in Bolivian constitutional case law than in Ecuador, which plac-
es this function in the hands of the Constitutional Court. This discretionary
profile probably derives from the different hierarchical status and acceptance
of the conventional system adopted by these two states, although both adopt
the provisions most favourable to individual rights, regardless of their national
or international origin.

In conclusion, the research pointed out the wealth of instruments avail-
able to the two Courts and the forms of access to constitutional justice.
Ecuador, and to an even greater extent Bolivia, can therefore be easily in-
cluded in the most advanced version of the pantocratic model.
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Chapter 9
Constitutional Justice in Argentina

and Brazil

ANNA CIAMMARICONTI

SuMMARY: 1. Introduction. — 2. Constitutional justice in Argentina: back-
ground. — 3. Constitutional review in the current Argentinian system: an over-
view. — 3.1. Types of proceedings. — 3.2. Composition, functions and role of the
Corte Suprema da Justicia de la Nacién. — 4. Constitutional justice in Brazil: from
its origin to the democratic state. — 5. The judicial review in the Constituicio da
Repiiblica Federativa do Brasil of 1988. — 5.1. The 1999 reforms and the con-
stitutional amendments of 2004. — 6. The Supremo Tribunal Federal of Brazil:
composition and recent developments. — 7. The conventionality review: out-
line. — 8. Conclusion.

1. INTRODUCTION
The idea of the presence of an authority tasked with the duty to protect the

constitution is not new in the Latin-American continent: Simén Bolivar
— in his mensaje al Congreso Constituyente de Bolivia on May 27, 1826 — re-

Associate Professor in Comparative Public Law at the University of Teramo.
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ferred to the advisability of exercising control over public acts so that they
were in accordance with the constitution and the treaties. The Libertador’s
solicitation was therefore formalized in certain constitutional texts of
the time, starting from the Bolivian Charter itself, in which the Cdmara
de Censores was contemplated with the tasks, inter alia, of “1. Velar si el
Gobierno cumple y hace cumplir la Constitucion, las leyes, y los tratados
piiblicos. 2. Acusar ante el Senado, las infracciones que el Ejecutivo haga de
la Constitucidn, las leyes, y los tratados piiblicos” (art. 51, const. 1826). In
more recent times, it is possible to say that those prodromal experiences
not only took root in the continent but were also affected by a particularly
dynamic evolution; bear in mind, in this regard, the circulation of models
and the particular hybridization of the systems of constitutional justice
tested in Latin America.

Starting from the political control, directly inspired by the French
revolution (e.g. the experiences of Chile, Uruguay and Peru), passing
through the imitation, during the second half of the nineteenth centu-
ry, of the American judicial review (in countries such as Bolivia, Ecuador,
Honduras, Panama and Uruguay) — to reach, thanks to the interaction
with similar experiences of some European-continental Constitutional
Courts — the emulation of the centralized type of constitutional review
(Ecuador-1945, Guatemala-1965, Chile-1970, Peru-1979) up to, lastly,
the current models characterized by heterogeneous solutions and rich in
contaminations drawn from abroad.

However, this should not erroneously lead us to believe that in the con-
sidered continent they just passively reproduced experiences matured and
consolidated in other countries, but rather it is more appropriate to con-
sider Latin America as a real laboratory of original models, resulting from
the particular hybridization with foreign experiences and institutes. The
original traits are identifiable even in those legal systems - as, for example,
in Argentina in relation to the judicial review of US origin — where adher-
ence to the reference ideal type seems to be more marked.

In the following pages, constitutional review systems of Argentina and
Brazil will be analysed, although in their main lines; these two countries
show many differences but, at the same time, share some profiles, including,
just as examples and with specific regard to constitutional justice, the origi-
nal model taken as a reference (7.e. the United States one), the conventional-
ity review and the review for omission.

Nonetheless, autonomous developments are evident: unlike
Argentina, the Brazilian legal system is affected by a progressive and
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marked opening up to the European-continental model, with the simul-
taneous increase in the attributions of the Supremo Tribunal Federal and
a plurality of procedural paths consistent with the particularly analytical
nature of the Constitution.

2. CONSTITUTIONAL JUSTICE IN ARGENTINA: BACKGROUND

The constitutional justice system in Argentina draws inspiration from the
American judicial review. Likewise North American federal text, the Argentinian
constitution of 1853 says nothing about the organization of the constitutional
justice system, restricting itself to attribute the judicial power to the Supreme
Court and the federal courts.

However, substantially, the system accepted in this Latin American coun-
try progressively frees itself from the original model, experiencing forms of
contamination from different experiences of civil law systems. More specif-
ically, the evolutionary path (to which both the federal legislator and, above
all, the jurisprudence of the Supreme Court of Justice of the Nation con-
tribute) that has led to the affirmation of the current Argentinian model
of constitutional justice began at the end of the nineteenth century, when,
with a 1865 sentence, the Corte Suprema da Justicia enunciated for the
first time the principle according to which it is the duty of each individual
judge to verify the conformity of the law to be applied to the specific case
with the Constitution.

In 1887, with the so-called Sojo case — which may be considered the
Argentinian Marbury v. Madison — the Supreme Court, ruling that no law
should be in contrast with the Constitution, set aside the law submitted to
its scrutiny and declared itself incompetent to judge the matter, since the
constitution attributed original jurisdiction to the Court only in certain
matters, that is in matters relating to foreign ambassadors, ministers, con-
suls and those in which a province is a party (art. 117 const.). Substantially,
the Court reaffirmed the same position in the Municipalidad v. Elortondo
of 1888. In its sentence, the Supreme Court affirmed that it is the duty
of all courts to examine the laws to be applied in specific cases and veri-
fy that they comply with the constitutional text. Through cases-law, the
aforementioned orientation will be further consolidated up to the defi-
nition of traits and characteristics of the current Argentinian constitu-
tional justice system.
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3. CONSTITUTIONAL REVIEW IN THE CURRENT ARGENTINIAN
SYSTEM: AN OVERVIEW

The constitutional justice system developed in Argentina is, as already said,
diffused, reparador y concreto and operates within the framework of a rig-
id constitutional system (art. 30). Closely linked to the solution of the
concrete case, in the “de excepcidn” review the effects of the judicial body’s
decision operate exclusively inter partes, although, especially in the field of
human rights, jurisprudence has come to recognise the erga omnes value
of the effects of certain pronouncements (e.g. the case of Halabi, Ernesto
v. PEN ley 25.873 y decreto 1563/04 s/amparo, of 24 February 2009, in
which the Supreme Court ruled that a judgment may have erga omnes ef-
fect in same situations).

The activation of the constitutional control does not take place, as a gen-
eral rule, de oficio but only upon request of the interested party and there
are mainly three orders of motivation which have led the Supreme Court
to reject the possibility of admitting ex officio review. More specifically, the
de oficio procedure would alter the principle of equilibrium and the divi-
sion of powers; it would call into question the presumption of legitimacy
of the rules and acts of the state; it would lead to a violation of the princi-
ple of defence in court if the judge were to intervene in unsolicited matters.
However, through the case of Mill de Pereyra v. Estado de la Provincia de
Corrientes of 2001, the orientation of the Court was partially modified. In
that case, moving from the assumption that it is the duty of every judge to
protect the Constitution, the Court recognised an extension of the possibil-
ities of an ex officio control, which can be exercised in certain circumstances,
i.e. when the violation of the constitutional norm is so far-reaching as to
clearly justify the disapplication of the norm. Even in this case, the review of
legitimacy must be carried out within the context of a specific case and with
inter partes effects.

The introduction of a constitutional review system in Argentina is strict-
ly linked to the concept of “constitution supremacy”, enunciated in art. 31
of the Constitucion de la Nacion Argentina, which places a duty on public
authorities — both federal and provincial - to comply with constitutional
provisions, federal laws and international treaties. The constitutional con-
trol is extended to all laws, to the decrees of the executive power and to
judgments; however, some fields — which have seen a progressive reduction
in number over time, thanks above all to the jurisprudence of the Supreme
Court, which has increasingly extended the sphere of intervention of the
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Judiciary in its work of protecting the constitution — have been indicated as
no justiciables. Specifically, these are cuestiones politicas, a category to which
belong, among others, the acts and statutes adopted in the revolutionary
. <« » .
phases experienced by the country and deemed “prevalent” with respect to
the Constitution; the war powers of the Head of State; the acts adopted by
the executive in which the principle of discretion prevails, or certain acts of
the legislative power.

3.1. TYPES OF PROCEEDINGS

The main activation way of the constitutional review is through an extraor-
dinary federal appeal before the Supreme Court of Justice. Through the re-
curso extraordinario, which is disciplined in the art. 14 of Ley 48 of 1863
and in the articles 256-258 of the Cddigo Procesal Civil y Comercial, the
constitutional review may be proposed in appeal in front of the Supreme
Court in the three following cases: “1° Cuando en el pleito se haya puesto en
cuestion la validez de un Tratado, de una ley del Congreso, 0 de una autoridad
ejercida en nombre de la Nacidn y la decision haya sido contra su validez. 2°
Cuando la validez de una ley, decreto o autoridad de Provincia se haya puesto
en cuestion bajo la pretension de ser repugnante a la Constitucion Nacional, a
los Tratados o leyes del Congreso, y la decision haya sido en favor de la validez
de la ley 0 autoridad de provincia. 3° Cuando la inteligencia de alguna clinsula
de la Constitucion, o de un Tratado o ley del Congreso, 0 una comision ejercida
en nombre de la autoridad nacional haya sido cuestionada y la decision sea
contra la validez del titulo, derecho; privilegio o exencidn que se funda en dicha
cldusula y sea materia de litigio”.

The prerequisite for the activation of this appeal is the presence of the
so-called cuestion federal or constitucional, which can be simple or compleja.
The cuestion federal simple concerns the interpretation of constitutional
norms, federal laws, international treaties and federal acts of the federal
government authorities; the cuestion compleja concerns contrasts between
a norm — federal or local — and the Constitution.

As for the activation of the recurso extraordinario, art. 257 of the Code
specifies that an appeal must be lodged in writing before the judge or admin-
istrative body that adopted the decision. The court decides on the admissi-
bility of the appeal and in the case of a favourable decision refers the mat-
ter to the Supreme Court within five days. Only federal matters can be the
subject of an extraordinary appeal, with one exception, namely the recurso
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extraordinario por sentencia arbitraria aimed at correcting flaws in a judicial
decision. The Ley n. 23.774 of 1990, which modified Arts. 280 and 285 of
the Code of Civil and Commercial Procedure, introduced the institution
of certiorari, inspired by North America, which introduced the possibility
for the Court to dismiss the appeal in the event of a lack of sufficient federal
relief, i.e. when the issues raised are insubstantial or lack transcendence. In
1994, the “per saltum” appeal was introduced, now disciplined by art. 257 of
the Code of Civil and Commercial Procedure, which allows direct access to
the Court, without going through the court of second instance.

In line with the rest of the South American continent, the Argentine
legal system also provides for the institution of the amparo, whose recurso
constitutes a specific mechanism aimed at the judicial protection of funda-
mental rights and freedoms, as well as the guarantee of the supremacy of
the Constitution. The Argentinian amparo action — which is unique in the
comparative panorama — found gradual affirmation in the country from the
second half of the 1950s, when the institution in question was particularly
widespread. In 1966, with Ley no. 16.986, the accion de amparo was codified
and, finally, with the constitutional revision of 1994 it was constitution-
alised (art. 43 const.). It is, as is well known, an alternative remedy to the
habeas corpus which is resorted to for the protection of fundamental rights,
other than the sphere of personal liberty, against any form of violation or
limitation of the same, deriving from the action of public authorities or pri-
vate subjects. The constitutional provision gives any person — if there is no
other more suitable legal remedy — the right to bring an immediate and swift
amparo action against any act or omission of public authorities or private
persons which may limit or threaten rights and guarantees recognised by the
Constitution, a Treaty or the law. The court may then declare unconstitu-
tional the rule on which the offending act or omission is based.

The constitutional reform which took place in the early 1990s complete-
ly overturned the previous approach, which prohibited the use of amparo
when its resolution could lead to a rule being declared unconstitutional.

3.2. COMPOSITION, FUNCTIONS AND ROLE OF THE CORTE SUPREMA
DA JUSTICIA DE LA NACION
In its original version, the 1853 constitutional text attributed the exercise of

judicial power to the Corte Suprema de Justicia de la Nacidn, composed by
nine judges, and to the lower courts. With the entry of the state of Buenos

174



Aires into the Argentinian Confederation, the composition of the Supreme
Court was changed, increasing, initially, to five (1862), then to seven (Ley
no. 15,721 of 1960) and finally to nine members (Ley no. 23,774 of 1990).
In 2006, a further reform changed the composition of the body again, reduc-
ing the number of judges to five. The members of the Court are appointed by
the President of the Republic participating on a proposal from the Senate,
which must decide by a two-thirds majority of the members, during a public
session convened for this purpose (art. 99 const.).

With regard to the requirements, lawyers with at least eight years’ expe-
rience in the legal profession and the same requirements as for election as
senator (art. 111 const.) may be appointed as judges of the Supreme Court
— i.e. aged 30 or over, having been an Argentina citizen for no less than six
years, and enjoying an annual income of at least two thousand silver pesos
or another equivalent income (art. 55 const.). Moral integrity and techni-
cal competence are also required from judges, together with a commitment
to democracy and the defence of human rights. Persons who have been re-
moved from public office may not be appointed as judges, who are forbidden
to simultaneously perform other functions, except for teaching. Decree no.
222/2003 of the Poder Ejecutivo establishes the parameters to be considered
in the selection of candidates: it is obligatory to publish the name of candi-
dates and their antecedents in the Boletin Oficial — and in at least two na-
tional newspapers — within thirty days from the beginning of the vacancy.

Judges remain in office for life, mientras dure su buena conducta (art. 110
const.); this principle was supplemented, with the 1994 constitutional re-
form, by a clause placing an age limit on the non-removability of judges, set
at 75 years; consequently, all magistrates whose age exceeds the maximum
limit must be confirmed every five years. There are three causes of early ter-
mination of office: death, resignation and removal from office. Regarding
the removal from office, the Chamber of Deputies has the power to indict
before the Senate members of the Supreme Court for poor performance,
offences committed in the performance of their duties or common offences.
The Senate judges the accused in a public trial.

The Corte Suprema de Justicia has original and exclusive jurisdiction in
matters concerning foreign ambassadors, ministers and consuls and in cir-
cumstances in which a Province is a party (art. 117 const.); in all other mat-
ters the Court intervenes on appeal.

As regards constitutional review, formally Argentina does not have a
mechanism that allows the unity of the jurisprudence produced at feder-
al level: although, as mentioned above, the US system is taken as a refer-
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ence model, the principle of szare decisis has not been applied in the Latin
American country. The decisions taken by the Supreme Court on the un-
constitutionality of a rule are not binding for the lower judges, who have
only the “moral” or institutional duty, and not the legal obligation, to re-
spect the guidelines adopted by the top of the Judiciary.

The Supreme Court of Justice and the Argentine constitutional justice
system as a whole have been and continue to be the subject of a never-end-
ing debate on the advisability of intervening to strengthen the judiciary
specialised in fuero constitucional through the creation of a Constitutional
Tribunal, placed outside the judiciary body and identified as the only body
competent in matters of constitutional justice, abandoning de facto the dif-
fuse model of constitutional review to adhere to a centralised model. The
crisis of confidence in the judiciary, and in the Supreme Court of Justice,
was mainly due to doubts about its actual independence from governmental
actors. This doubt has been fuelled by the positions taken by the Court itself
regarding the numerous coups d état that have taken place in Latin America.
In fact, the Supreme Court has almost always endorsed governments formed
as a result of coups, starting in 1930, when it recognised the legitimacy of
the coup government as that of legally constituted executives. The Court
was on the same wavelength in 1943, 1955 and 1976. As a result, there has
been a debate as to whether a Constitutional Court should be established or
whether its internal structure and composition should be reformed.

Contrary to the orientation adopted in the past, in 2013 the Supreme
Court, seized by the Government through the per saltum procedure, de-
clared “unconstitutional” the reform of the Superior Council of Judiciary
wanted by the executive, censuring the new mechanism for the selection of
the members of the Council, considered contrary to the provisions of art.
114 of the constitution because it violates the principle of balance between
the elected and representative components of the professional categories of
judges and lawyers. The censured provision altered the mixed composition
of the body by providing for a popular vote for the election of the mem-
bers representing the technicians, i.e. judges, lawyers and academics, who
thus became an expression of the party-political system. The speed with
which the Supreme Court intervened on the issue shows that any attempt
to reduce the principle of self-government of the Judiciary is seen as an at-
tack on its role as guardian of the constitution and the normative value ac-

corded to every judge.
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4. CONSTITUTIONAL JUSTICE IN BRAZIL: FROM ITS ORIGIN TO THE
DEMOCRATIC STATE

Although the constitutionality control has been affirmed in Brazil since
the first republican constitution of 1891, in which the influence of the
American system is marked, the idea of the supremacy and rigidity of the
constitution already appears in the monarchical and imperial Charter of
1824, a text which includes some provisions that cannot be overcome by
the ordinary legislative process (the constitution is in fact semi-rigid). In
the same Charter, however, the Judiciary or any other power was not rec-
ognised as having the power to declare the unconstitutionality of norma-
tive acts contrary to the Constitution; the Council of State (the Emperor’s
advisory body) could “recommend” to the Assembléia Geral the annul-
ment of an act (under art. 143, in particular, the members of the Council
of State were liable “pelos conselbos que derem, opostos as leis, e ao interesse
do Estado, manifestamente dolosos”).

Therefore, it is only with the beginning of the Republican era that the
constitutional review has taken place in Brazil. Even before the constitution-
al text, it was the Decreto No. 510 of 22 June 1890 that gave the Supremo
Tribunal Federal the power to rule as a last resort on the decisions of the
lower courts, in cases where the validity or applicability of treaties and fed-
eral laws, or the conformity of laws and acts of state governments in con-
flict with the constitution or federal laws, were contested (art. 58.I111.1). The
subsequent Decreto No. 848 of 11 October 1890, in regulating the feder-
al judiciary, contained further specifications concerning the powers of the
Supremo Tribunal Federal (STF), which included, on appeal, the power to
decide in certain circumstances, such as when a law or act of any member
state was contrary to the Constitution, treaties and federal laws or when the
interpretation of a constitutional or federal provision, or of a clause of a trea-
ty or convention, was questioned and the decision rendered was contrary to
the recognition of the right or other subjective legal situation (art. 9.II).

In the 1891 constitution the reference model — the federal constitution
of the United States — appears very pervasive and affects various profiles,
including the federal form of state, the presidential form of government,
as well as the dynamics inherent in the judiciary and the review of consti-
tutional legitimacy, which is configured as jurisdictional, diffuse, and inci-
dental, with the effects of inter partes decisions. The choice, or rather the
orientation towards a solution reflecting the North American model, does
not arouse surprise, given the desire to declare a clear break with the past,
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characterised, among other things, by monarchical and parliamentary solu-
tions. According to the constitutional text, recourse to the STF by lower
state judges is permitted in circumstances where: “2) “Se questionar sobre a
validade, ou a aplicagio de tratados e leis federais, e a decisio do Tribunal do
Estado for contra ela”; b) “se contestar a validade de leis ou de atos dos Governos
dos Estados em face da Constituicdo, ou das leis federais, e a decisio do Tribunal
do Estado considerar vilidos esses atos, ou essas leis impugnadas” (art. 59.111,
§ 1). It must be said, however, that the adherence to the US model found
in practice forms of arrest, as in the case of the operation of the principle
of stare decisis: although the STF was configured as a judge of last resort, its
judgments were not compulsorily observed by the lower courts. It was only
later constitutional stages that made the system more coherent, including
the requirement that the lower courts respect the decisions of the STF.

Among the main changes envisaged during the first half of the twentieth
century, what stands out in particular is what was established by the 1934
Constitution, which introduced several novelties: it is up to the Supreme
Court to pronounce em recurso extraordindrio on cases decided by local
courts in sole or last instance: (a) when the decision is contrary to a provi-
sion of a treaty or a federal law; (b) when the validity or force of a federal law
is in doubt with respect to the Constitution, and the local court has denied
its application; (c) when the validity of a law or an act of local government,
or a federal law, is in doubt, and the local court declares the challenged act
or law valid; (d) when there is a multiplicity of interpretations of the federal
law (art. 76.2.11I1).

Furthermore, the constitutional text in question entrusts the Senate with
the power to suspend the execution, in whole or in part, of any law or act,
resolution or regulation, when it is declared unconstitutional by the courts
(art. 91.1.1V); a kind of direct access to control of constitutionality. Among
general provisions, the provision that the courts, by an absolute majority of
the votes of the judges, may declare a law or an act of public power to be
unconstitutional is included (art. 179). This provision anticipates the direct
action for unconstitutionality which, introduced in 1934, will be fully em-
ployed after the entry into force of the 1946 constitution, a text in which
no particular innovations are made in relation to the review of constitu-
tionality, placing itself in this sense on the same wavelength as the previous
Charter, i.e. the 1937 Constitution, which maintains the widespread review
with an “attenuation” of the effects of the declaration of unconstitutionali-
ty. At least until the revocation, which occurred with the Lei Constitucional
no. 18 of 1945, therefore, the decisions could have been subject to a re-ex-
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amination by the Parliament and overcome, if 2/3 of the members of the
Chambers had expressed themselves in this sense, effectively making an un-
constitutional act effective, but considered — in the opinion of the President
of the Republic — necessary “ao bem-estar do povo or a promogio ou defesa
de interesse nacional de alta monta”; moreover, according to art. 96 of the
Constitution, it was established that only by an absolute majority of votes of
the judges the courts could declare the unconstitutionality of a law or an act
of the President of the Republic.

The three years prior to the approval of the 1967 constitution were
particularly dynamic. The Emenda Constitucional No. 16 of 1965 ended
up recognising the general scope of direct action for unconstitutionality
according to the provisions of letter k, art. 2, which rewrote letter k of
art. 101, inc. 1, the application to the STF against the unconstitutionali-
ty of any regulatory act, federal or state, would be made by the Attorney
General of the Republic. Thus, all laws or acts with normative scope could
have been subject to constitutionality review by means of direct appeal; a
procedure that was also expressly formulated in the 1967 constitution and
in Emenda Constitucional No. 1 of 1969. This type of action, thus devised,
at least in an initial period, gave rise to numerous debates and polemical af-
termaths, as happened in the case concerning the Movimento Democritico
Brasileiro (MDB), a circumstance which also led to the resignation of a
judge of the STF (Ministro Cardoso). More specifically, the MDB want-
ed to submit Decree-Law No. 1.077 of 26 January 1970 (on press cen-
sorship) to the judges, through the action of the Attorney General of the
Republic, but the Attorney General, not agreeing with the doubts raised
by the MDB, decided to file and not to proceed. This gave rise to a dis-
pute, whose question — as Paulo Bonavides effectively recalls — revolved
around the issue of whether or not the Attorney General of the Republic
was obliged to proceed with a direct action of unconstitutionality when
the doubt was raised by a third party: “(¢) o0 Procurador-Geral da Repiiblica,
ao tomar conhecimento de inconstitucionalidade argiiida em representagio
que lhe seja encaminhada por qualquer interessado, obrigado a apresentd-la
perante o Supremo Tribunal Federal, ou poderia deixar de fazé-lo, determi-
nando de plano o seu arquivamento?”. In this regard, the STF expressed a
restrictive opinion, with Judge Cardoso voting against, in the Acdrdio of
10 March 1971; most of the Supreme Court judges, therefore, recognised
that only the Attorney General of the Republic had the discretionary pow-
er to decide on the direct action of unconstitutionality, even when doubts
were raised by third parties. In other and more direct terms, according to
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the federal judges, the Attorney General of the Republic would have re-
tained the discretionary power, not being obliged to bring the direct ac-
tion for unconstitutionality. Certainly, the consequences of this case have
paved the way to the hypothesis of an extension of the number of persons
entitled to bring direct actions for unconstitutionality.

After the 1965 amendment, it was not until the mid-1970s that another
incisive reform of Brazil’s constitutional justice system took place. It is in
fact in 1977, with the constitutional amendment no. 7 to the constitution
of 1967, that the Attorney General of Justice was given the power to bring
before the state Court of Justice a petition on the constitutionality of laws
or acts of the City Council deemed not to be in conformity with the state
constitution, and the Attorney General of the Republic the power to pro-
mote the representagdo interpretativa, through which to ask the STF what
was the appropriate constitutional interpretation of a rule of law. Such an
interpretation was then binding on all the other organs of the Judiciary (the
EC no. 7 of 1977 would later be abolished by the Constituicio da Repiiblica
Federativa do Brasil — in short CRFB).

In a nutshell, the constitutional stages mentioned above show how, even
atthe dawn of the adoption of the constitution of 5 October 1988, the system
of constitutional justice responded to the need to ensure the coexistence of
diffuse and centralised control. Not only that. The problematic and/or con-
tradictory profiles of the system of review of constitutionality experienced
up to that time were already well known, to the point that the 1988 constitu-
tion already provided in its original text for the overcoming of some of them.

5.JUDICIAL REVIEW IN THE CONSTITUICAO DA REPUBLICA
FEDERATIVA DO BRASIL OF 1988

The constitutional text promulgated on 5 October 1988 marked a clear
break with the previous order, decreeing the start of the democratic and plu-
ralist system; a radical paradigm shift compared to the recent past marked
by a long period of military dictatorship, which extended between 1964 and
1985. From the specific perspective of the review of constitutional legitima-
cy, the solutions adopted by the Constituent placed themselves within a line
of substantial continuity with respect to previous constitutional experienc-
es, with the forecast of a combination — within the framework of the CRFB
of 1988 — between the characteristics of the model of diffuse-incidental re-
view and those of the centralised-principal one (with the latter, in particu-
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lar, being affected by subsequent interventions and modifications). Among
the main innovations introduced, the extension — already in the original
version of the CRFB text — of the subjects entitled to bring direct action
for unconstitutionality stands out. No longer, therefore, only the Attorney
General of the Republic but, under art. 103 CRFB, also the Presidency of the
Federal Senate and Chamber of Deputies, the Presidency of the Legislative
Assembly, the state Governor, the Council of the Brazilian Bar Association,
the political parties with representation in the National Congress, the trade
union confederation and the entidade de classe on a national scale. It must be
said that the STF’s orientation has been to interpret in a restrictive manner
the persons entitled to bring the action in question; an example of this is
what has been stated in relation to the entidade de classe, defined as an “asso-
ciation of professional associations”, which could bring a direct action only
if the subject-matter at issue was relevant and consistent with the promoter
of the action (art. 103, § 9, CRFB). The restrictive approach also concerned
municipal acts, which were excluded from the type of review in question; the
application should have concerned only federal and state acts.

This type of action would have produced a ruling with erga omnes effect,
although not binding. From the procedural point of view, in relation to the
direct action for unconstitutionality, it should be pointed out that those en-
titled to participate in the proceedings were also the body author of the act,
in order to defend its constitutional legitimacy, and the Attorney General
of the Republic, called upon to give his opinion. The Charter also limits the
intervention of the STF to constitutional matters only (art. 102.I1II CRFB),
while it entrusts the states with the control of legitimacy against laws and
state and municipal acts in contrast with the state constitution.

Among the other new elements introduced in the 1988 text there is
the provision of review by omission (art. 103, §2), in relation to which the
influence of the Portuguese constitution is evident, even though, especial-
ly in the European country, the institution has proved to be of very little
application: since 1982, the year in which the Portuguese Constitutional
Tribunal came into operation, it has been used on only eight occasions;
on the other hand, it seems to have been quite successful in Brazil (espe-
cially the A¢do Direta de Inconstitucionalidade — ADI — por omissio). The
underlying ratio is to attempt to curb the inertia of the legislature and,
equally, to implement the many programmatic norms and the extensive
catalogue of social rights present in the constitutional text. In addition,
in the chapter dedicated to individual and collective rights and duties, the
Mandado de Injungio and Habeas Data are foreseen: the first one (art. 5,
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inciso LXXI, CRFB) has an effect similar to the union by omission and is
admitted when the lack of a norm prevents the exercise of constitutional
rights and freedoms, as well as the prerogatives inherent to nationality,
sovereignty and citizenship; the second one (art. 5, clause LXXII, CRFB)
has an effect similar to the union by omission. The second (art. 5, para-
graph LXXII, CRFB) is allowed in order to ensure the knowledge of in-
formation in the archives or databases of governmental and public bodies
regarding the person concerned (sub-paragraph a) or for the rectification
of data where there is no intention to initiate other judicial or administra-
tive proceedings (sub-paragraph b).

A turning point is marked by the reform introduced by the constitution-
al amendment no. 3/1993, through which the action of declaring a law to
be constitutional (a/inea a of section 1, art. 102 and § 4 to art. 103) is in-
troduced, which makes it possible to request the STF to pronounce on the
compatibility of a law with the constitution when the law is the subject of
a significant dispute as to its constitutionality. The effect of the decision is
binding towards the Judiciary and the Public Administration: this aspect,
especially the day after the approval of the reform in question, has aroused
a debate due to the fear that it could create a vulnus to the autonomy of the
judge. In case of non-adherence to the decision rendered by the STF, the
procedure under art. 102, al. ], would be activated, i.e. the institution of rec-
lamagdo, already provided for in the system but not actionable in relation to
disobedience of the binding order, which until then did not occur with the
simple effect “erga omnes”. The President of the Republic, the President of
the Senate and the President of the Chamber of Deputies and the Attorney
General of the Republic are entitled to bring the petition; practice has pro-
gressively seen the role of the Supreme extended.

The following are subject to centralised constitutionality review by the
STF: state constitutions, amendments to the CRFB, laws, decree-laws,
medidas provisdrias or federal or state decrees, resolutions and any federal
or state regulatory act as well as those of direct or indirect administration
authorities. On the other hand, amendments to the state constitution and
other municipal acts, excluding those subjects to the control of the STF, may
be submitted to the state Court of Justice. In this last regard, it should be
noted that a symmetrical system of action for unconstitutionality is repro-
duced at state level, with the T7ibunal de Justica do Estado (art. 125 CRFB)
competent to decide.
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S.1. THE 1999 REFORMS AND THE CONSTITUTIONAL AMENDMENTS
OF 2004

1999 was a particularly eventful year for the discipline of constitutionality
review in Brazil. There were two legislative interventions which mainly con-
cerned centralised control. Law No. 9.868 concerned the process relating
to the direct action for unconstitutionality and the declaratory action for
constitutionality before the STF, with the provision of some important new
elements, including: the discretionary power of the STF to decide on the
issues on which to rule (on the basis, for example, of public interest or ur-
gency), as well as the time limits within which the decision must be issued
(art. 12). In practice, this reform has helped to expand the role played by
the Ministro-Rapporteur. Moreover, art. 27 of the same Act formalised an
aspect on which the Supreme Court had already pronounced: for reasons
of legal certainty and exceptional public interest, the STF, by a two-thirds
majority of its members, could limit the effects of the declaration of uncon-
stitutionality or decide the time from which it would take effect.

Law No. 9.882 (Lei da Arguicio de Descumprimento de Preceito
Fundamental) introduced the appeal against the violation of a fundamen-
tal precept, an institution which has become de facto a direct action for
the unconstitutionality of all acts against which it is not possible to bring
either a direct action for constitutionality or a declaratory action for con-
stitutionality, with the consequence of bringing before the STF various
types of acts, including municipal laws, decrees of a regulatory nature and
even judicial decisions. It is not specified what is meant by the expression
“preceito fundamental” nor what the type of vulnus should be, thus leaving
the STF the discretion to decide on the merits. Certain aspects provided
for in Law No. 9.868 are replicated in the text in question and refer to the
Judiciary instead of the law for the determination of certain notions, with
the consequence of having contributed, even in this case, to expand the role
and powers of the STF, although - it should be remembered - the method
of selection of judges remained unchanged. This has contributed to fuel
heated debates in the public opinion on the contents of the STF decisions
and to open a way to the live television broadcasting of the trial debates
(Arts. 13, XVII and 21, XVII; art. 154 and 155 STF Rules of Procedure).
Among the most “popular” issues, it is worth mentioning at least those
concerning the legitimacy of the amnesty laws (against which ADPF 153
was brought), the provision of quotas reserved for Afro-descendants in ac-
cess to universities (quotas considered legitimate by the STF on the basis
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of reasons related to the inclusion of these groups: ADPF 186-DF), on
same-sex marriage, as well as, more recently, on the burning lava jato affair,
i.e. Brazil’s “tangentopoli”.

In 2004, following the approval of Constitutional Amendment No.
45, art. 103-A was introduced, concerning the so-called sémula vinculan-
te. This provides for the possibility, for the STF, of approving, by a major-
ity of two thirds of its members and after repeated decisions on a matter
of constitutional relevance, a simula having binding effect vis-a-vis the
Judiciary and the public administration, both direct and indirect, at fed-
eral, state, and municipal level; the effects of the sdmula do not extend
to the Legislature. In any case, the STF can always revise and thus annul
the binding nature of the sdmula. More specifically, in the course of time
and in the light of practical application, progressive specifications have
been made regarding the use of this institution. In this regard, it is worth
mentioning the Lei No. 11.427-206, by which it was established that the
stimula has immediate effect, but the STF may, by a two-thirds majority,
limit its binding force or decide that it has deferred effect for reasons of
exceptional public interest. Finally, it should be stressed that the use of the
stimula meets the need to guarantee legal certainty and the need to stem
the phenomenon of the multiplication of proceedings on the same issue
(with repercussions also on the reasonable duration of trials).

6. THE SUPREMO TRIBUNAL FEDERAL OF BRAZIL: COMPOSITION AND
RECENT DEVELOPMENTS

As guardian of the constitution (art. 102 CRFB), the Supremo Tribunal
Federal has progressively seen its role and functions grow, becoming an au-
thentic fulcrum of the Brazilian constitutional system. This has not spared
the body from controversies concerning, in particular, the legitimacy of its
members (not by chance, the debate on the advisability of reforming the
STF is repeated, especially with regard to the method of selecting judges).
It is composed of eleven judges, called Ministros, chosen — according to
art. 101 CRFB - among citizens, aged between thirty-five and sixty-five,
of proven legal competence and irreproachable conduct, appointed by the
President of the Republic, with the approval of the absolute majority of
the Federal Senate (art. 101, pardgrafo sinico, CRFB). The President of
the STF also holds the position of President of the Conselho Nacional de
Justi¢a (art. 103-B, inc. I, CRFB, following Constitutional Amendment
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No. 61 of 2009) and is elected, together with the Vice-President, by the
Plendrio, among the Ministros themselves, for a term of two years. This
body can operate either in plenary session (Plendrio) or through two sec-
tions (called Turmas), consisting of five Ministros including the President,
whose term of office is one year (art. 4, § 1, STF/1980 Rules of Procedure).

At the time of the first Republican Constitution, it had fifteen members,
which were reduced to eleven by the 1934 constitution (when the body in
question was renamed as Supreme Court) and increased to sixteen by the
1967 Federal Charter, to reach its current composition of eleven members.
Even the seat has not always been the same, namely the city of Brasilia, hav-
ing operated, until 1960, in Rio de Janeiro, the former federal capital.

Among the news that has affected the composition of the STF, a signifi-
cant milestone coincides with the year 2000, when for the first time a wom-
an was appointed as a judge within the body, by the then President of the
Republic Fernando Henrique Cardoso: Minister Ellen Gracie Northfleet;
it was a decisive break with tradition and an act, also on a symbolic level,
very important in view of overcoming anachronistic and discriminatory
cultural resistance. The second woman to be appointed judge is the con-
stitutionalist Ministra Carmen Lucia, in 2006, and then Ministra Rosa
Weber, in 2011. Among other peculiar events concerning the members
of the STF, it is also worth mentioning the recent circumstance that has
seen the President, Ministro Ricardo Lewandowsky, assume the functions
of the Presidency of the Republic, in 2014, following the impeachment of
President Dilma Rouseff.

As partly mentioned, one of the factors that probably contributed to the
popularity of the body in question and, equally, to the positioning of judicial
events in the arena of public debate, is undoubtedly the provision of live tele-
vision broadcasts of the hearings, nowadays transmitted by TV Justica. The
first live broadcast, followed by the entire country, took place in 1992 and
concerned the debate between the then President of the Republic, Fernando
Collor de Mello (subject to impeachment proceedings and subsequently sus-
pended from office) and the President of the House of Representatives.

7. CONVENTIONALITY REVIEW: OUTLINE
The adhesion of both countries to the American Convention on Human

Rights (Pacto de San José de Costa Rica) has led to the development of the

control of conventionality with the aim of verifying the compatibility of

CHAPTER 9 - CONSTITUTIONAL JUSTICE IN ARGENTINA AND BRAZIL 185



domestic law with international treaties. In a nutshell, from an operational
point of view, there are two types of control: primary and secondary. The
primary control takes place at the domestic level, is widespread and there-
fore exercised by each judge, within the countries that make up the region-
al human rights system; the secondary control is the responsibility of the
competent regional court (in this case, the Inter-American Court of Human
Rights). According to the letter of articles 1.2 and 2 of the Convention, the
states parties to the Convention undertake to respect the rights and free-
doms recognised therein and to ensure to all persons subject to their juris-
diction free and full exercise of such rights and freedoms and, in the event
that such rights are not recognised, to adopt, in accordance with their con-
stitutional processes and the provisions of the Convention, legislative or
other measures necessary to give effect to the Pacto. In other and more direct
terms, states have a duty to exercise control of conventionality.

In Argentina, the path that led to the establishment of the convention-
ality review began in the early 1990s. As early as 1992, the Supreme Court
of Justice recognised that the interpretation of the Convention by national
judges had to be “guided” by the jurisprudence of the Inter-American Court,
the body which has the final and definitive say on the interpretation of the
text of the Convention. The 1994 constitutional reform gave internation-
al human rights treaties the same hierarchy as the Constitution, although
the Inter-American Court’s rulings were not yet recognised as binding.
This orientation changed with the new composition of the Court, starting
in 2004, when the Espdsito case gave recognition to international jurispru-
dence, which was confirmed in subsequent Supreme Court rulings. In the
Mazzeo case, the Court reiterated, in fact, that “e/ Poder Judicial debe ejercer
una especie de ‘control de convencionalidad’ entre las normas juridicas internas
que aplican en los casos concretos y la Convencion Americana sobre Derechos
Humanos”. The review of conventionality is comparable to the review of
constitutionality: it is diffuse in nature and is carried out in the course of a
concrete procedure, with effect inter partes of the decision.

Brazil’s accession to the Convention took place by means of Decreto
No. 678 of 6 November 1992. As in the case of Argentina, in Brazil the
international treaties concerning the protection of human rights have con-
stitutional status; as regards the control of conventionality, it should be re-
called that this is not limited to guaranteeing the primacy of the Pacto de
San José de Costa Rica, but also of all the human rights treaties ratified by
the state (it is not by chance that the doctrine uses the formula of ‘block’ of
conventionality). As regards the types of control and along the lines of what
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happens in the review of constitutionality, the controle de convencionalidade
can be both abstract and concrete and operate, therefore, in terms of a cen-
tralised and diffuse review.

8. CONCLUSION

The idea of describing, albeit briefly, the systems of constitutional justice in
two systems such as Argentina and Brazil, favouring a diachronic perspec-
tive, allows us to identify common trends and to come to some conclusive
reflections. First of all, it is worth noting the tendency, from the very be-
ginning of the practical operation of the review of constitutionality in the
Latin American countries in question, to break away from the reference
model constituted by the diffused control of the US matrix (which in the
Argentine context does not produce any legal obligation for judges, but only
a moral one, to comply with the decisions of the higher courts, although the
practice shows the tendency of the lower courts to align themselves with the
jurisprudence of those hierarchically superior). Moreover, the openness to
solutions that can be traced back to centralised control of constitutionali-
ty appears to be anything but secondary. This is particularly incisive in the
Brazilian system where, even before the adoption of the 1988 Constitution,
the system can already be said to be mixed and particularly complex, in
which the role of the Supremo Tribunal Federal, which can be assimilated
to a Constitutional Court, becomes more and more important. In both ex-
periences, the particular role played both by direct action institutions (for
example, in the Argentinean context, the Amparo institution, which has
found constitutional codification after a wide-ranging and heated doctrinal
and jurisprudential debate) and by the control of conventionality, as a result
of the accession of the two Latin American countries to the Pacto de San José
de Costa Rica, is also relevant.

In other and more direct terms, the experience of both Argentina and
Brazil do not deny the fact that the Latin American area, although attract-
ed by the legal solutions experimented in the United States, is particularly
permeable to forms of hybridisation as well as inclined to autonomous de-
velopments with respect to the original model of reference, developments
often combined with institutions and practices typical of Civil Law systems.
And if this trend is not particularly surprising, given the inevitable influ-
ence of colonial events and constitutional history, it is accompanied by some
knots (still) to be unravelled. Among these, the themes of the modality of
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choice of the highest organs of the Judiciary stand out (a recurring theme in
the debates, not only specialised, both in Argentina and Brazil, in which the
question of the excessive politicisation of the judges of the Supreme Courts
cyclically resurfaces) or the hypothesis of placing specialised magistracies
alongside the High Courts, that is, real Constitutional Courts considered
as the only organs competent in matters of constitutional justice. In this last
regard, however, it seems that the reforms are destined to remain mere hy-
potheses for the time being, since the current system seems so entrenched
that it cannot be easily dismantled. In fact, while in Argentina the majority
doctrine continues to defend the model of diffuse review as a more effec-
tive system than the centralised one, setting aside (at least at present) the
transition to a Kelsen-type review of constitutionality, in Brazil, the STF, in
fact operating (also) as a Constitutional Court, continues to be concerned
only at the level of doctrinal and political debate by the criticism of the ex-
cessive politicisation of the body, due to the way in which judges are ap-
pointed. No concrete reform is on the horizon, not even after the uproar
caused by the well-known Lava Jato investigation (the Brazilian “Kickback
city”), and by the daily practice of live television broadcasting of the work of
the body in question.
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